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A LETTER FROM STCCKHOLDERS 


What Investors in America Expect of Management 


Editorial 


ANKS have hundreds of thousands of 

stockholders, and their trust depart- 
ments as the duly appointed representa- 
tives of more hundreds of thousands of 
stockholders are the largest group of inves- 
tors in American industry. 


Further, many of the 171 billion dollars 
of bank resources are on loan to industry, 
while many billions of dollars of estate, 
agency and trust funds, administered by the 
trust departments, are invested in the bonds 
and stocks of corporate enterprise. 


Both as institutional investors, and as fi- 
nancial leaders in their communities, the 
banks and trust companies have a life-or- 
death interest in the welfare of the Free 
Enterprise system. So do their fellow-towns- 
men, their depositors and their beneficiaries. 
And they know it! 


Here is what the millions of stockholders 
— small, medium and large — would tell 
bankers and trustees as well as the man- 
agers of industrial corporations, if they 
were to write a letter or come to their desks. 
Four of every five owners of corporations 
want and expect their company manage- 
ment to assert leadership in telling the facts 
of business life to the public, to the com- 
munity. They believe that the trustees of 
their investments ought to undertake edu- 
cational campaigns to inform people on the 
advantages of our competitive, profit-or-loss 
system, and on the dangers of “isms” or 
government policies harmful to business. 


The Voice of Many 


These are not the rumblings of a few 
“tories” or plutocrats. They are the consid- 
ered opinions of hundreds of representative 


citizens with small or large means, in rural 
towns and big cities in every part of the 
country; men and women, manual and white- 
collar employees, professional men and ex- 
ecutives, people who fairly recently voted 
for Dewey and for Roosevelt, people who 
live in your town. 

These currently vital facts were disclosed 
in a poll recently conducted by the well- 
known Opinion Research Corporation. They 
should give impetus to all trustees of the 
American system of enterprise, and to the 
opponents of the Isms of desperation and 
greed and petty tyranny that have been so 
loud and so proficient in the economic fifth- 
column. 

Like the popular sport of seeing Flying 
Discs, there are always those who see Com- 
munists under every government or labor 
or school bureau. And there are the viewers- 
-with-alarm volunteer firemen, not to men- 
tion the sensational press. But when the 
word comes from the rank and file of the 
substantial citizens who have saved a bit of 
hard earned money and invested it in risk 
industry, it is time to listen. And when we 
find that the reason these folks want some 
action from top management is that they, 
like the managers of their companies or 
their banks, see harmful threats from col- 
lectivist or political controls, it is time for 
those managements to swing into action. 


The Danger of Delusions 


Recognizing that wrong thinking wr 1n- 
formation on the simple economi« facts of 
life not only brings harmful legislation but 
also creates expensive discord and loss of 
productivity, alert industrial executives are 
sponsoring continuous educational efforts 
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among their own employees and their com- 
munities. As the president of the Aviation 
Corporation expressed it, in his latest an- 
nual report to stockholders: 


“With adequate information and under- 
standing concerning these problems there 
is little wonder that measures harmful to 
industry and to the public welfare are 
sometimes sanctioned by the people and 
by Congress. Unless the American system 
of free enterprise is soundly preserved it 
would be meaningless to discuss the prob- 
lems of this corporation.” 


It would also be meaningless to analyze 
any corporation for the investment of bank 
loans, trust or pension funds. 


If there is any one place where the inter- 
ests of most substantial, ambitious and hon- 
est citizens meet, it is at the place where 
they have been helped to save and reward- 
ed for saving by having their capital get a 
fair wage. That includes not just a few sons 
of the wealthy, but every person who de- 
pends or may have to depend on his insur- 
ance, his savings account, his trust fund, 
or his pension. 


So for those fine men who appreciate that 
they hold their high position in our Democ- 
racy of Enterprise by virtue of the faith 
and investment of the stockholders in Amer- 
ica, Preferred, it may be helpful to note the 
ways by which they may attain that leader- 
ship for which they are elected, and for 
which the people would cast their ballots 
as financial and industrial representatives. 


What Management Can Do 


Based on interviews with several score 
of top executives of large corporations, and 
backed up by studies of public opinion as 
well as of results of public relations pro- 
grams tested by successful companies, these 
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are recognized as the most mutually val- 
uable activities for a corporation: 

Education of employees on “what makes 
a stable business” 

Identification of the interests of stock- 
holders with those of management and 
employees 

Support of associations, press and civic 
groups doing constructive work 

Development of two-way avenues of com- 
munication with community and em- 
ployees and schools 

Advertising and publicity to give people 
the facts for comparing Americanism 
with other Isms 

Continuing discussion with thought lead- 
ers and influence groups 

It is not coincidence that Employee Eco- 
nomic Education comes first. It is the prac- 
tical recognition that if each of us is a good 
advisor to his own family, he will have mul- 
tiplied his usefulness. 

The public understanding of the simple 
economic facts of life, of what makes a 
business successful and a job secure, is so 
fundamental to the security of investors 
that it merits the consideration of every 
board of directors. For back of it all, if we 
are to keep a republic or a democracy, lies 
the ability of well-informed people to put 
their case before a sympathetic bar of pub- 
lic opinion. It is a job calling for fraternal- 
ism, not paternalism, for telling as well as 
selling. The people of this country are most 
fair-minded and will give a good decision 
and a sporting one, if they know the story 
and can see the contestants in action. 


CIO Schools 


TEN THOUSAND CIO members are attending 
some 40 schools being run throughout the 
country by international unions, state councils 
and the national CIO this summer. An im- 
pressive list of major colleges and universities 
will cooperate in developing these CIO summer 
school programs, including the Universities of 
Wisconsin, Michigan, North Carolina and 
Chicago, and Penn State, Springfield and 
Antioch Colleges. Additional schools will be 
housed at union-owned camps and schools. 


The Department of Research and Education 
of the national union has entered this field 
for the first time this summer in sponsoring 
seven schools. These camps and schools are 
planned to give international unions and coun- 
cils which do not have their own facilities, an 
opportunity to train CIO leaders and shop 
stewards to do more effective work in their 
local unions. 





ECONOMIC FORUMS FOR EMPLOYEES 


Financial Facts Told in Management Development Program 


WILLIAM G. KEEHN 


Monsanto Chemical Company, St. Louis 


HE life and welfare of everyone is wov- 

en into the economic system in which 
he lives, yet few know the basic facts about 
that system. When Monsanto decided its 
foremen and superintendents should have 
more knowledge of how their jobs fit into 
the whole organization, it became inescap- 
ably evident that the most sensible place to 
begin was to describe the free enterprise 
system itself, since it encompases all their 
duties, their departments, their company, 
their industry, and in fact all business ac- 
tivity, and thereby their lives and welfare. 


“What goes on here?” is a query that 
everyone has said aloud or thought to him- 
self a great many times. Everyone likes to 
know how his job fits into the pattern of all 
jobs in his company. Many need to know this 
to work efficiently. 

Industry is gradually beginning to realize 
this. It sees that part of telling people how 
to do their jobs consists of telling them the 
purpose and benefits of their jobs. 


Whether foremen, supervisors or depart- 
ment head, line-management needs a knowl- 
edge in depth of the whole company and 
how their own functions mesh with those 
of other men in other jobs. They sometimes 
feel themselves to be part of a jig-saw puz- 
zle, uncertain how they and their depart- 
ments fit into the finished picture. 


How Our Economy Works 


O make them more efficient supervisors 
by dissipating such lack of knowledge 
and resulting insecurity, Monsanto decided 
first to tell them of the free enterprise sys- 
tem in which we all live and work. Three 
lectures were prepared on the American 
economy in general, how it works in terms 
of Monsanto, and what are the true answers 
to its critics. Colored slides were prepared 
for these lectures. A lecture-demonstration, 
showing the factors entering into manage- 
ment of a business and the function of the 
departments handling them, completed the 
series. 
The three slide lectures were given at in- 


tervals of about a month, at thirteen out of 
“*teen Monsanto plants. The very small 


plants had the material provided them for 
informal study. 

Most meetings at which the talks were 
given were dinner meetings attended by all 
local foremen and supervisors. Other mem- 
bers of plant and divisional management 
also attended. The speakers were members 
of executive management from the central 
office. Get-together periods preceded the din- 
ners, to allow men from different manager- 
ial levels to become better acquainted. Be- 
fore the talk, local management presented 
local news or news of company-wide signi 
cance, and introduced guests. 

The speakers generally re-cast the nities 
in their own words, utilizing their own ex- 
periences as illustrations. After the talk 
there were always questions from the audi- 
ence both on the talk itself, on related mat- 
ters, and on the company in general. These 
were answered by the speaker. The qustion 
periods were often the real heart of the 
meetings. 


Theme of the Series 


N “The American Economy,” the first 
slide lecture, the theme of the whole 
series was given: 

“So much slanted information, untruths 
and half truths have been told about bus- 
iness by groups interested in destroying 
our economic system that today, the chal- 
lenge to American business is so real and 
so strong that the turning point is in the 
present tense... 

Therefore, I believe we should review 
just what this system of business is and 
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how it operates. We should examine its 
importance to our daily lives. 

If the information covered during these 
meetings stays within this group, the time 
and effort is completely lost. The initial 
purpose of discussing this subject with you 
during the next few meetings is not to tell 
you about private enterprise, but to re- 
emphasize the information you already pos- 
sess so that you, in turn, can answer ques- 
tions and any charges that have been 
leveled at American business and American 
management. Remember that the worker is 
a part of the public. He, in turn, if sold, 
will convey our story to the members of 
his family and to his friends. Industry’s 
success and future growth is directly de- 
pendent upon gaining public recognition 
and favor.” 


What Makes It Work? 


HE rise of Capitalism was related and 

its present status described. The bene- 
fits to consumers, to science, to agriculture, 
to business, to labor, and to government 
were presented and illustrated by slides. No 
attempt was niade to give credit for these 
achievements to any particular group or 
individuals. The fact that they have all 
been possible under the free enterprise sys- 
tem was stressed. Benefits and freedoms of- 





CRITICISM NO. 4 


Labor gets only a small share of what it 
helps to produce. Its share is grossly out 


of proportion with those who exploit labor. 
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ten taken for granted were called to mind. 
Our economic system was not white-washed 
and absolved of all mistakes and excesses, 
its real value was brought into a better per- 
spective. 

The second talk, entitled ‘““How the Pri- 
vate Enterprise System Works”, began 
with a lesson in basic economics. A few 
years ago a well known banker described 
America as a nation of economic illiter- 
ates. In deference to his belief, which 
seems to be well grounded in fact, the talk 
presented basic economics in terms of the 
Law of Supply and Demand, The Law of 
Diminishings Utility and The Law of Dim- 
inishing Returns. The discussion was ele- 
mentary and presented in terms of mate- 
rials familiar to the men. 


Facts About the Company 


HE speaker then told the story of Mon- 

santo’s growth, present position and 
future plans as a typical example of free 
enterprise at work. The ownership of the 
company was described, the trend in 
wages, executive salaries, dividends and 
sales over the years were graphically 
shown. For example: Monsanto ownership 
grew from 15 stockholders in 1905 to 
about 17,000 today with not more than 5% 
of all Monsanto stock being held by one 
man or any one family. 

The distribution of the expenditures in- 
volved in running a large corporation was 
graphically shown. Colored slides illus- 
trated how earnings are divided into divi- 
dends and re-investments and the speaker 
related the re-investments to what the 
members of the audience themselves might 
think prudent as provisions for “a rainy 
day”. The modest return on an investment 
in business was graphically illustrated. 
The talk concluded with an outline of the 
steps in organization of a new company, 
enlivened by cartoons on colored slides. 





Charges and Delusions Studied 


66S Private Enterprise the best Sys- 

tem?” was the title of the third talk 
in the series. Eight criticisms of the Amer- 
ican economic system were given on slides 
cross hatched to emphasize their falsity. 
They were answered by the speaker and by 
evidence presented in other slides. Some of 
these fallacious criticisms are: 

1. The wealth and income in the United 
States is becoming concentrated in 
the hands of fewer and fewer people. 

. Wage rates determine a wage earn- 
er’s real income. He must have more 
money in order to attain a higher 
standard of living. 


. Labor gets only a small share of what 
it helps to produce, a share grossly 
out of proportion with that of those 
who “exploit” labor. 

. The American economy has become 
“mature” and can no longer be ex- 
pected to maintain itself without gov- 
ernment support. 

These and other charges were investi- 
gated. In conclusion, summaries of other 
economic systems were presented and com- 
pared with the free enterprise system. 


Visual Aids to Understanding 


HREE pamphlets reviewing the main 

points of these talks as memory re- 
freshers for foremen and supervisors have 
been planned. These will be eye-catching 
and fact-filled, both to help those who 
heard the talks keep them in mind for their 
own satisfaction and to aid them in pre- 
senting facts to others. 

Three similar but smaller booklets en- 
titled, “Who Profits?”, “Who Owns Mon- 
santo?” and “Fact or Fal- 
lacy?” have already been de- 
veloped for distribution to 
hourly workers. These vivid- 
ly presented a few key points 
from the talks by means of 
cartoons, using a minimum of 
words. No one distributed 
them to the workers as 
“handouts”. They were left 
in places where workers could 
pick them up if interested. 
Foremen left small stocks of 
them on their desks, for ex- 
ample, and when a man ex- 
pressed curiosity he would 
be given one. 


The final talk in this series 


Fallacy No. 4 


* Wealth, In The United States, Is 
Becoming More Concentrated In The 


Hands Of Fewer People 
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demonstrated what factors must be con- 
sidered in managing a business and the 
inter-relations of these facts. Presentation 
of a dull catalogue of abstract functions 
was avoided by symbolic comparison with 
pieces of chemical equipment in a flow 
sheet diagram. At the beginning the dia- 
gram was covered; as successive factors 
were discussed the part of the cover hiding 
the equipment representing that factor 
was removed, jig-saw fashion, until the 
whole flow sheet was in view at the end. 


A Welcome Opportunity 


OME men felt the foremen and super- 

visors would resist the analogies be- 
tween equipment and functions, since 
naturally they could not be completely ac- 
curate, and as a result, the talk would not 
be effective. This has not been borne out. 
The talk with the board, showing foremen 
and supervisors the relations between 
Sales, Research, Development, Finance, 
Quality, Managerial Skill in general, was 
very enthusiastically received as an apt 
conclusion to a valuable series. 


' Through these forums, supervisors are 
able to raise questions or opinions expressed 
by employees in their departments and get 
the facts. As a result, employees constantly 


form spontaneous groups for discussion of 
current issues raised by the news, by super- 
visors’ comments or by the pamphlets. 


The talks on economics aroused both fa- 
vorable comment and controversy, all of it 
healthy. Monsanto feels it has made a good 
beginning to a vital program of presenting 
the economic facts of life in its plants. 





. - The popular state- 
ment that 2 per cent of the families in 
this country own 80 per cent of the 
wealth is wrong. Instead, 45 per cent 
—not 2 per cent—own 83 per cent 
of the wealth. 


And wealth is more than money in the 
bank. It is anything owned that pro- 
duces income or that can be sold. 
That includes anyone's house, car, 
clothes, and most of the material 
things made or purchased. 





HE First National Bank and Trust 

Company of Greenfield, Mass. launched 
a public relations campaign to celebrate its 
125th anniversary. The Bank capitalized on 
the rich history of the Connecticut Valley 
it serves, and turned back the pages of com- 
munity history to recount some of the inter- 
esting and curious things that have taken 
place in the financial life of the townspeo- 
ple. The campaign was built around a his- 
torical anniversary booklet entitled “Cur- 
jous Stories and Little-Known Facts, Past 
and Present, about Money and Banking in 
Greenfield,” tying in the bank’s activities 
with the growth of the community, that was 
distributed to over 5,000 people. 


Attendance at the First National’s Open 
House by banking representatives and offi- 
cials from all over the state, and the excel- 
lent reaction to the campaign in general in- 
dicate that banks of this size, with assets 
of $10 million located in the county seat 
with a population of 18,000, can do much to 
reflect goodwill on themselves and bankers 
generally. 


MONEY MADE TO ORDER: Early coinage in this 
country was a custom service. A regulation of the first mint 
in America declared “that all persons whatsoever have liberty 
to bring into the mint house, at Boston, all bullion, plate or 
Spanish coyne, there to be melted and brought to the alloy of 
sterling silver by John Hull, master of the said mint, & his 
sworne officers, & by him to be coyned into twelve pence, six 
pence, & three pence es.” This custom continued until 
1873, when the Government forbade the United States mint 
to coin any more silver for private use. 


x 


1735: Bounty on skunks, 6 pence; old crows, 2 shillings. 


RED MENACE . . . 18th CENTURY: Throughout 
the early 1700's the settlers of the Valley faced the almost 
daily threat of attack from the Indians. , Even by 1757 
Greenfield was in great distress because the redskins had made 
wt tmpousihde to cultivate the lend ervund the town end the 
people were so poorly off they couldn’t even pay their taxes. 


A page from the Anniversary Booklet 
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LOCAL HISTORY MAKES 
GOOD PUBLIC RELATIONS 
CAMPAIGN 


Bank Turns Back Pages of 
Community History 


The campaign opened with a series of 
weekly advertisements in the Greenfield 
newspaper. Copy was based mainly on his- 
torical material from the anniversary book- 
let of “eye-catching” design and at the same 
time, “community-minded” in keeping with 
the bank’s role of service. One particularly 
effective ad told briefly how a young man 
with a new die for cutting threads, but no 
money, came to the bank for financial help. 
The result of this visit was the establish- 
ment of a die-making concern from which 
grew the many threading-tool companies 
which together have made Greenfield the tap 
and die capital of the world. Until this ad 
was run, probably few people realized that 
their bank had furnished the capital which 
today provides jobs for a large segment of 
the community. 


Newspaper advertising was supplemented 
by daily one-minute radio announcements. 
utilizing the same type of material. During 
the week before an Open House was held 
climaxing the campaign, two newspaper 
stories were prepared and released by Chan- 
ning L. Bete Co., who handled the campaign. 
The first press release dealt with the anni- 
versary booklet as an educational item of 
interest, and the second announced the Open 
House and described in some detail the 
functions and services of the bank. 


Invitations to the Open House appeared 
in newspaper advertising and releases, the 
radio announcements, and accompanied the 
anniversary booklets mailed to the bank’s 
customers, stockholders, and business asso- 
ciates. The First National was decorated 
with oil paintings lent by the Deerfield Val- 
ley Arts Association and floral tributes. The 
Open House at 2 P.M. on May 24th officially 
celebrated its 125th birthday. 

Visitors were received by employees of 
the bank, and conducted over a route follow- 
ing the arrangement in a pictorial folder 
“A Trip through the First National Bank 
and Trust,” which was presented each guest 
at the door. The bank’s personnel were oper- 
ating the bookkeeping machines, the proof 





machine, and working in the teller’s cages, 
silver storage and safe deposit vaults. 
Guests were conducted through the various 
operations in small groups of six or eight 
so that the bank’s functions could be more 
easily explained. Tours were arranged so 
that groups did not conflict with each other, 
and refreshments were available in the rec- 
reation room at the conclusion of the tour. 
Although no sales talk was given during the 
tour, the bank’s officers felt from the re- 
marks of the visitors that the personnel had 
done an excellent job, and that much good 
will had resulted from the Open House. 
Their employees apparently enjoyed the 
Open House tours as much as the guests; 
particularly the banquet for officers, direc- 
tors and employees held afterward. 

Public reaction to the campaign as a 
whole was good. Comments on the anniver- 


sary booklet itself were excellent, coming > 


from both local people and others through- 
out the country. The chairman of the Town 
School Board has asked the bank to supply 
copies of the booklet for use in the Green- 
field primary schools. 

The advertising agency which handled 
the campaign said, “All in all, the First Na- 
tional’s 125th Anniversary seems to have 
been successful. It is difficult, of course, to 
measure ‘good will’ by any arbitrary stand- 
ards, but there-is no doubt that the bank 
benefited both in prestige among its col- 
leagues in the banking field and in apprecia- 
tion among the people it serves.” 





“BUSINESS IN A SHOWCASE” 


I have read the article “Business in a Show- 
case“ (May issue) with considerable interest 
and feel that it is excellently done. The enu- 
merations of industrial relations practices on 
page 478 might well constitute an ideological 
platform for human engineering, and I am un- 
able to improve upon the “check-list” presented. 


JOHN S. BUGAS, 


Vice President and Director of Industrial 
Relations, Ford Motor Co., Dearborn, Mich. 


“Business in a Showcase” is a good editorial 
and I want to congratulate you on it. Labor 
being an essential part of industry, and just 
as necessary as capital, I feel that it should 
have some say in regard to the making of pol- 
icies that so much affect its welfare. I do not 
believe we will ever have the kind of coopera- 
tion that would be best for everybody until this 
viewpoint is accepted. 


H. L. NUNN, 
Retired President of Nunn-Bush Shoe Co. 
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When we were 50 years old 
an inventor paid us a visit 


John J. Grant was an inventor. He came 
to Greenfield in 1872. Grant invented, among other 
things, the “Lightning” die which provided a new and 
better way to cut threads. Having no funds with which 
to start manufacturing his new die, Grant came to talk 
to a young man at The First National Bank. This young 
man set out to see what he could do to help the invent- 
or and was instrumental in the establishment of the firm 
of Wiley, Russell & Grant. From this first die-making 
concern grew the many threading tool companies which 
together have made Greenfield the tap and die capital 
of the world. Banking and industry go hand in hand 
We are happy to have shared in the development of 
many of the thriving manufacturing concerns of this 
locality 


First National 
Bank & Trust Company 


Greenfield, Massachusetts 


hYEAR 
125% 


OF SERVICE TO 
The Oldest Bank in Franklin County 





THE PEOPLE OF 
THIS COMMUNITY 
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This ad illustrates the vital role played by the 
bank in the economic life of the community. 


The eighteen point check-list presented in 
the editorial “Business in a Showcase” (May 
issue) is excellent and in complete accord with 
the recommendations of our Joint Committee. 
Of course two things are needed in addition to 
such a program: (1) a really understanding 
attitude on the part of top management so 
that they undertake such a program enthusias- 
tically and not on a perfunctory basis, and (2) 
some guide posts to help steer management in 
the right direction on each of the check-list 
points. These are two things that our Joint 
Committee is now endeavoring to supply, by 
means of a slide film and a series of work kits. 

RICHARD L. SCHEIDKER, 

Secretary to Joint ANA-AAAA Committee 

on Improvement of Public Understanding of 

Our Economic System, New York. 


I read your editorial on “Business in a Show- 
case” and thought it was very good. I believe 
your approach is a sound one and that it is 
very well presented. 


HOWARD W. ALLEN, 


Director of -Public Relations, Johns-Man- 
ville Corp., New York. 





TRUSTS and ESTATES—August 1947 


— THE CAPITALABOR TEAM — 


Developments which have promoted, or promise to promote, mutual 
welfare of employees, employers and providers of capital tools. 


Bank Unionization 


Violence and mass picketing in the recent 
strike at the Brooklyn Trust Company spot- 
lighted for the first time the all out drive by 
the left-wing CIO Financial Employees Union 
to recruit the relatively untapped source of 
dues-payers in financial institutions. The 
Brooklyn Trust strike was largely a publicity 
move on the union’s part, since all but a few 
of the bank’s employees remained on the job 
and the union drew the majority of its pickets 
from outside sources. 


A survey to determine the degree of organ- 
ization achieved by financial unions in New 
York State revealed that fifteen banks or 
banking houses had been organized to some 
extent. In six of the fifteen, unionization of 
all employees up to the executive level 
had been accomplished; guards, messengers, 
porters, etc. had been signed up in four, office 
and clerical help in three, and some portion 
of the employees in the other two banks. The 
Financial Employees Guild of the United 
Office and Professional Workers of America, 
CIO, had won recognition as bargaining agent 
in twelve of the fifteen organized banks, and 
the United Financial Employees, A. F. of L., 
represents the other three. 


Of 2,182 employees belonging to unionized 
groups in the banks, 1,775 had been signed 
as dues-paying members. Although neither 
the number of employees nor the number of 
banks involved is substantial in comparison 
to the number of financial employees and in- 
stitutions in the state, it is significant to note 
that 81% of all eligible workers in the cate- 
gories in which the union had won recogni- 
tion as bargaining agent, now hold union 
cards. 


Unions as Savings Institutions 


Students of social and economic trends will 
be interested in an essay by Frank Tannen- 
baum, “The Social Function of Trade Union- 
ism,” which appears in the Political Science 
Quarterly, June 1947. The author suggests 
that trade unions, through their continuously 
growing funds raised largely on “head-tax” 
dues, have become semi-public saving institu- 
tions; that these funds open up a new source 
of industrial investment at a time when a 
tendency to equalize incomes and reduce the 
great fortunes make it less likely that great 
private funds will continue to be available for 
such investment. 


Community Leader Workshop 


A Workshop for Community Leadership 
Training was sponsored by the New York 
State Citizens Council last month in Syracuse, 
N. Y. The Workshop was composed of people 
drawn from management, labor and govern- 
ment as well as farm organizations, social] and 
educational agencies. Conspicuous by their ab- 
sence were representatives of banks and bank- 
ing associations. 


The round table discussion was used to give 
represented groups of varied interests an op- 
portunity to exchange ideas and case histories 
of the successful application of community re- 
lations technique. The practical value of suc- 
cessful community relationships was discussed, 
and it was felt by the participants that a 
representative of a bank or industrial concern 
joining a community council, should operate 
in that council as an individual citizen. As 
such, he should be interested in the develop- 
ment of a better community, and the fact that 
he comes from industry, banking, organized 
labor, or an educational institution should not 
change his statuts as a citizen, but the back- 
ground he brings with him should, of course, 
be utilized as he participates in the delibera- 
tions and activities of the council. 


Strike for President 


The first strike in the history of the Clyde 
Porcelain Steel Corp., Clyde, Ohio, made good 
news copy a few weeks ago because the strike 
was called to protest the resignation of the 
company’s president, R. R. Trubey. A _ suc- 
cessful industrialist with some firm convictions 
as to the profit-sharing plans as an answer to 
current industrial unrest, Mr. Trubey finally 
persuaded the company’s employees to return 
to work by assuring them that policies and 
practices he had inaugurated would remain in 
effect. 


A Profit Sharing Union has been forméd by 
Mr. Trubey, to operate as a non-profit organ- 
ization assisting other companies in the in- 
stallation of profit-sharing plans. Asked about 
his motives in founding the Union, he said, 
“Private enterprise Profit Sharing has been 
and can be the means of making capitalists 
out of every worker, with the result that undue 
contraction of credit, which is one of the 
major causes of most depressions, would not 
obtain, and therefore prosperity could be rea- 
sonably permanent rather than being based 
upon either preparation for war or rehabil- 
itation after the destruction of war.” 





He more tan a mater of dolly and cents/ 


holder-owners of General Foods, 78 per cent of 
whom own less than 50 shares of stock apiece.) 


We, in General Foods, believe that wehave 
3 major responsibilities—and they’re more 
than just a matter of dollars and cents: 


1. To provide jobs for people ... for men 
and women who believe in work, and who 
want a chance to build for the future. 


(More people worked at General Foods in 1946 


at higher average wages and salaries than ever 
before.) 


2. To provide profits for people . .. as a just 
reward for the confidence and thrift of the 
men and women who invest their savings in 
our productiveness. 


(General Foods has paid 103 consecutive quar- 
terly dividends. Today there are 67,000 stock- 


» f To serve the people. To provide jobs 
and profits, General Foods must first of all 
provide good products at fair prices for all 
the people. 

(In 1946, more American families used more 
General Foods products than in any year in our 
history.) 


That’s how we see our major responsibilities. 
And we will keep on doing our level best to 
meet these responsibilities well, and wisely. 


GENERAL FOODS 


250 PARK AVE. @ NEW YORK 17, N.Y. 
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TRUST COMPANIES LEARN PUBLIC OPINIONS 


S a realistic basis for both individual and 
cooperative company public relations, 
twenty three members of the Trust Com- 
panies Association of Ontario conducted a 
joint research study to appraise opinions of 
Women, Businessmen, Lawyers, Brokers, 
Bankers, Accountants and Insurance-men 
on trust companies and their services. 
Results of the preliminary survey have 
now been tabulated from more than 1,000 
interviews, conducted by a fact-finding 
agency (Public Relations Services, Ltd.), 
and replies to questionnaires sent by the 
member companies to their shareholders 
and staff. Wide variations were disclosed 
both as between the different groups ques- 
tioned and the public acceptance of the trust 
companies’ various services. 
It could be said that “people who know 
financial needs best choose trust companies 
2-to-1” for such purposes as: 


Relief from management of financial af- 
fairs 


Advice on building and planning use of 
an estate 


Serving as Co-executor 
Custody and management of securities 


But the picture is not so flattering on 
other counts or at all uniform in the color- 
ing given by the different classes surveyed. 
For instance, advertising by Life Insurance 
companies is considered the most effective 
by 80% of respondents, while 13% name 
trust companies and 6% name banks. Banks 
are preferred far ahead of trust companies 
for safekeeping services, though orly 3% 
name lawyers or others for this service. In 
both these cases, the fact should be borne 
in mind that Canadian trust companies are 
few in number and located in relatively few 
centers compared to the wholly-segregated 
commercial banks. There are 75 incorpor- 
ated trust companies in Canada, 50 of which 
are actively engaged in carrying on a trust 
business. 


Reasons for the Inquiry 


EFORE going into further findings, it 

is pertinent to note the origin of this 
public survey, whieh grew out of three 
years of discussion, among the trust asso- 
ciation members, of the possibilities of a 
cooperative institutional advertising pro- 
gram. This had been done some years ago 
in Canada and produced some timely and 
interesting newspaper copy. The association 
also engaged an advertising agency to pro- 
duce sample recordings, for a radio broad- 
cast serial: “Story for Tonight” under three 
headings: 


The Case of the Unfinished Business 
The Case of the Vanishing Income 
The Case of the Double Orphan 


These were taken from case histories with 
human interest features, but the Executive 
Committee were not satisfied and it was im- 
possible to obtain unanimity of members on 
the practicality of either a radio or newspa- 
per cooperative campaign. It was felt, how- 
ever, that a public opinion survey would 
provide the proper basis for either a sub- 
sequent program or individual company ad- 
vertising. Instead of a straight opinion poll, 
it was decided to obtain analysis and recom- 
mendations for a campaign. The cost of 
$2,500 was raised by special assessment. 


Reconsideration is being given to a coop- 
erative campaign, along educational lines— 
explaining the nature and functions of trust 
companies—leaving the direct selling part 
to the individual advertiser. Emphasis is to 
be placed on illustration of the public serv- 
ice aspects, with initial program confined 
to newspapers. 


The Social Concept 


HE nature of trust business was found 
to be so complex for the general public 
that half the 1,000 interviews (in 16 cities 








Would you mind venturing a guess as to the typical attitude of women towards 
the management of their husband’s estate? Are they likely to prefer: 


Women Businessmen Lawyers 


Lawyer . 80% 33% 62% 
Friends 

& Relatives _.. 7% 39% 23% 
Trust Co. _..._.. 48% 36% 8% 


No Answer _... 15% 2% 1% 


Brokers Bankers Account. Insurance Men 
71% 25% 17% 43% 
8% 50% 33% 29% 


13% 0 50% 14% 
7% 25% 0 14% 


(One of series of questions in Ontario Public Opinion. Poll) 
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and towns of the Province) could provide 
answers to only the first two questions, and 
only 250 lent themselves to full analysis, in- 
cluding 50 each of women, businessmen and 
lawyers, 25 each of brokers, bankers, ac- 
countants and insurance-men. This in spite 
of the fact that 200 preliminary interviews 
were taken at random on “the general sub- 
ject of trust companies” and a tentative 
questionnaire tested on another 200 people. 


The surveyors found, from the entire 
study “attitudes varying from very favor- 
able to unquotably critical”. The survey in- 
vited this freedom of outside expression by 
its aim of finding what outsiders thought, 
particularly those whose goodwill and un- 
derstanding meant most to fiduciaries. The 
second objective was to examine the busi- 
ness as a community and national asset” as 
a basis for public relations policy. The third 
aim was to assess the comparative effective- 
ness of present or past advertising and pub- 
licity activities. 

The.conclusion was reported, in April 
1946, .that past policies need re-examina- 
tion, “particularly as regards public concep- 
tions as to the public interest, which seems 
to be a measuring rod which people are put- 
ting on all business today”. The “social 
values” of trust business—as part of the fi- 
nancial world—are under keen critical scru- 
tiny by the public, it appears, and they rath- 
er expect that an industry stand together 
in serving them, rather than feature com- 
petitive conditions. 


Mystery and Red-Tape 


T was remarked that most of the public, 

having no contact and little understand- 
ing of trust affairs, can readily form ad- 
verse opinions, particularly as only experts 
could appraise the handling of a particular 
job in the community, while both profession- 
al people such as lawyers, accountants, and 
the public recognize ability of chartered 
trustees to handle complicated accountings 
and taxes, and do not question the financial 
responsibility. 


It appeared that part of the disfavor 
arose from belief that trust companies were 
too “impersonal, self-protecting, too rigid 
or technical in interpretations, too ‘stuffy, 
or tradition-bound, lethargic or encumbered 
with red tape, too afraid of being wrong. 
Complaints about high fees were so frequent 
as to indicate that the public does not know 
these are set by law and applicable to char- 
tered or individual fiduciary. 


Informative and visual illustration of the 
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facts are suggested, and initial interviews 
with beneficiaries are deemed of high im- 
port in the creation of community opinion. 
Staff meetings and rotation of employees 
are commended by the opinion researchers 
as basic to good public relations. 


Publicity and Public Weal 


RUST advertising was noted as having 

a monotonous similarity; only four out 
of 50 ads dealt with a public interest theme, 
though the war made people very “security- 
conscious”. The public relations firm fur- 
ther notes, from examination of some 2,000 
issues of Canadian papers and magazines, 
that “the place of the trust company in the 
news is practically nil”. They note that ad- 
vertising expenditure (apparently exclud- 
ing salaries) about equals the expenditure 
for printing and stationery, and ranges 


from 1% to 45% of net profits — mostly 
around the lower—including 15-25% for an- 
nual reports. Most striking is the summary 
remark that “No big business gets less fa- 
vorable publicity than yours”. 


An undercurrent was discerned of public 
suspicion of anything resembling financial 
concentration, but more important, in the 
opinion of the research firm, was the im- 
pression that many people do not think of 
trust companies as “contributing to employ- 
ment, commerce or the development of the 
national productive capacity”. In the basic 
segment of public weal, trust companies 
were too often regarded as “sterile financial 
reservoirs with little initiative”, not con- 
tributing to raising of the national standard 
of living. 


Public opinion tends today to demand that 
with property rights go social responsibili- 
ties, the report notes. This has a familiar 
ring to trustees in the States, where it has 
been the rather general concept that trust 
funds were “stagnant wealth of the rich”. 
Against this “social” side is the summary 
observation of the research firm that the 
trust companies of the Association enjoy a 
background of good reputation, their execu- 
tives are considered personally capable, and 
evidences show that association members 
work in good harmony for the common 
cause. 


These Things Are Needed 


HE conclusions of the Public Relations 

Survey are noteworthy, particularly as 
related to actions by which trust companies 
may appear as of greater social and eco- 
nomic significance: 
















. Simplification of the machinery of suc- 
cession, to bring costs of trust services 
within reach of more people 

. More enterprising use of services with 
charitable, health, education and other 
public uses 

. Use of funds “for socially necessary 
developments; e.g. actuaries’ and ac- 
countants report ... business manage- 
ments’ biggest objection to pension 
plans is the responsibility of the in- 
vestment funds ... people scarcely 
conscious that trust companies render 
such service 

. Creation of public understanding of 
the “figures’”’, such as the 24% ratio of 
net profits of Canadian trust com- 
panies to their total expenditures 

. Greater initiative and identification, 

as a group and individually, with com- 

munity and national welfare projects 

Institutional research and fact-finding 

as a basis for joint activity and pub- 

licity. 

The Survey report ends on a frank, and 
hopeful note: “The increasing complexity 
of property relations with the government, 
and of financial organization and affairs 
generally, are combining to push an un- 
precedented volume of business into the 
hands of professional managing agencies. 
But the advantages of Trust Company serv- 
ices are not fully realized outside the busi- 
ness.” 


Summary of Poll Findings 
OLLOWING is a summary of the re- 
plies to the various questions used in 

the interviews and inquiries among the sev- 
en groups covered. 

In recommending a career in the financial 
field to an “old friend’s” son, insurance men 


PENSION PLANS - PROFIT SHARING 
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by 72% preferred their own field over 
banks, trust companies or brokers while 
50% of the bankers suggested their own 
and the greater part of the lawyers and ac- 
countants selected the trust company. The 
averages of all groups showed preference in 
this order: banks, life insurance, trust com- 
panies, brokers. 


For reliable financial advice on small in- 
vestment income or real estate at least 50% 
of all groups turned toward the trust com- 
pany except the lawyer, whose majority was 
in his favor, and the bank, which was even- 
ly divided with the trust company in choice. 


Except for women, who favor the lawyer 
and trust company equally, for supervision 
and management of the financial affairs of 
the businessman, the trust company holds a 
good majority, including 63% of the law- 
yers. 


Trust companies have a 69% average as 
the organ for the best all round advice or fi- 
nancial, will and estate problems in building 
up a retirement fund and estate. Bankers 
were 100% for them while lawyers pre- 
ferred themselves by 75%. 


As to the attitude of women in the man- 
agement of their husbands estate, lawyers 
and banks guessed in their own favor, but 
the accountants chose the trust company, as 
did the women themselves. 


For advice on estate administration the 
majority of women, businessmen, brokers, 
bankers, accountants and insurance men se- 
lected the trust company although 69% of 
lawyers and 25% each of women and bank- 
ers chose the lawyer. 


A majority of the lawyers would like to 
be sole executors while most of each of the 
other groups prefer a trust company as co- 
executor. 
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RELIEF FOR LIFE TENANTS 


Percentage Annuity Plan to Help the Income Beneficiary 


H. D. ROSCHEN, JR. 
Account Analyst, Safe Deposit and Trust Company of Baltimore 


N his annual report to the policy-holders 

for 1946, President Lewis Douglas of the 
Mutual Life Insurance Company of New 
York described the investment position of 
his company as being between the opposing 
millstones of lower interest rates and higher 
operating costs. This analogy would also de- 
scribe the position not only of many insur- 
ance beneficiaries but also trust benefi- 
ciaries, who are caught between the stones 
of historically low investment returns and a 
cost of living which is the highest since 
June 1920.1 


For the smaller trusts, which would ordi- 
narily be invested largely in Government 
bonds, the Common Trust Fund has helped 
considerably through the use of common 
stocks. Twenty-seven states now permit 
common trust funds;? however, sixteen of 
these states still do not have the “Prudent 
Man” rule, so that the Common Trust Fund 
can be used only restrictedly. 

Sometimes the courts have shown solici- 
tude for trust income beneficiaries and a 
few of their dicta such as “life tenants 
should not be required to starve so that re- 
maindermen may ultimately feast’? are 
well-remembered but applied with caution. 
Thus, as Mr. Shattuck indicated so well in 
his recent paper,* the life tenant cannot ex- 
pect much relief from the law, and it is up 
to the settlor of a trust to give his trustee 
powers, which the law cannot aprovide, in 


1The Conference Board Business Record, March 1947, 
p. 80. (BLS figures for July 1947 indicate consumers’ 
price index at all-time record high of 157.—Ed.) 

*Commerce Clearing House—Trust & Estate Law Ser- 
vice, Vol. I (All State) Sec. 9401 (March 27, 1947). 
Two — Texas’ and California — have since been added 
by statute—Ed. 

*Nirdlinger’s Estate No. 2, 372 Pa. 271, at P. 274. 

*New Theory of Trust Management, by Mayo A. Shat- 
tr tk. Trusts and Estates, Feb. 1947, p. 185. 


order to accomplish the purposes of the 
trust. It would seem to follow from this that 
the trustee has a moral duty to guide the 
settlor in drafting the provisions of the 
trust to this end. ‘ 


It cannot be denied that progress has 
been made along these lines. Trustees have 
used these broader investment powers more, 
perhaps, than Mr. Shattuck imagines, al- 
beit largely under pressure from life ten- 
ants. But has the swing from bonds to 
stocks provided all the relief which the life 
tenant needs in maintaining an adequate 
standard of living? 


The Fixed Annuity 


HAT else has been done to help the 

life tenant? Some years ago quite a 
few life insurance trust agreements were 
written containing powers to consume prin- 
cipal, either to provide for contingencies or 
to maintain an annuity at a fixed dollar rate. 
Some of those trusts are just becoming ac- 
tive at present, and it is a tribute to the 
foresight of the draftsmen of those instru- 
ments that the life tenants at least have the 
benefit of a higher rate of return than could 
be produced by eligible trust investments 
today. Since a trustee must be especially 
careful not to risk the: principal unduly in 
reaching for income, it would seem better 
to use principal than to lose it. 

The power to consume principal is cer- 
tainly part of the answer to the life tenant’s 
problem, but such a power can be derived 
by the trustee only from the instrument, 
for it cannot be obtained from the law of 
trusts. Such a power, if granted, must be 
flexible, subject to expansion when needed, 
contraction when not needed. A fixed dollar 
annuity is a step in the right direction, but 
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it goes only part of the way because it does 
not take care of fluctuations in the purchas- 
ing power value of the dollars which it pro- 
vides. To express it in terms of Mr. Shat- 
tuck’s paper, it is just another product of 
the quantum theory. What, then, should be 
added to the power to consume principal? 


Share Capital Gains? 


NDER the law, capital gains and losses 

are not shared by the life tenant and 
remainderman. However, the Federal tax 
laws have revised many of the concepts of 
the old substantive law. The concept of the 
inviolacy of principal, for one thing, has 
certainly undergone some revision. For ex- 
ample, under Federal tax laws, capital gains 
are income, but in trust practice the tax is 
charged out of principal on the asumption 
that the principal beneficiary receives the 
benefit of the gain; nevertheless, payment 
of the tax out of the principal does, in the- 
ory at least, represent an “encroachment on 
principal”. 

There has also arisen a school of thought 
which believes that since one of the duties 
the trustee undertakes is preservation of 
the principal, the remaindermen should 
share the cost of trust management with 
the life tenants periodically. In some states 
this idea has been translated into law, and 
trustees charge part of their compensation 
out of principal periodically. Under the old 
concept, this would be an “invasion of prin- 
cipal.” 

It might be argued further that the shar- 
ing of capital gains with the life tenant 
works no hardship on the remainderman in- 
asmuch as, under the quantum theory, the 
corpus is not impaired; of course, the losses 
would have to be shared also. But, regard- 
less of the theoretical arguments, the shar- 
ing of capital gains presents some knotty 
problems. The first question which arises is 
whether only realized gains and _ losses 
should be taken into account. If so, then the 
trust which shows no investment sales over 
a period of time would provide no adjust- 
ment for the life tenant’s income, and the 
purpose of correlating income distributions 
with capital value would be unfulfilled. 
Would it therefore, be correct to consider 
gains and losses in “book value”? Perhaps; 
but this would probably lead to accounting 
complexities which would render such a 
plan impractical, or increase the trustee’s 
already heavy burden of operating costs. 


The literal sharing of gains and losses by 
the two classes of beneficiaries seems quite 


TRUSTS and ESTATES—August 1947 


unworkable. A decade ago Gilbert T. Steph- 
enson said, “Ordinarily realized apprecia- 
tion would be treated as principal and some 
trust instruments direct that it shall be 
treated so; but occasion may arise when the 
trustee should have full discretion in this 
respect.”® Assuming that the trustee is giv- 
en full discretion, what sort of a plan is 
workable, equitable and desirable? A com- 
bination of what has been tried, i.e. inclu- 
sion of common stocks (for the smaller 
trusts, common trust fund investment) and 
an annuity provision, plus what has not 
been tried, namely a “profit-sharing” plan. 
Mixing these ingredients produces what 
will be called a Percentage Annuity. In view 
of the converse relationship between values 
and yields, there seems to be sufficient logic 
to justify the Percentage Annuity, which 
is an annuity based on a fixed percentage of 
the value of the trust. 


Statistical Experiment 


S an experiment, a statistical study of 

two actual trusts is presented covering 
their principal and income records for the 
past several years, and comparing them 
with a percentage annuity plan. It is as- 
sumed that Trust “A” was created in 1940. 
For the preceding twelve months period, 
the budget requirements of the one bene- 
ficiary could have been satisfactorily ful- 
filled on $2,000 income. The value of the 
trust at inception was, in round figures, 
$54,000, of which the required income fig- 
ure was about 3.8%. Thus, a 3.8% annuity 
would be planned. 


The following table shows how such an 
annuity would have worked out in the first 
seven years of the trust. The first three col- 
umns are the actual record; 1940 is the base 
year, and the last three columns are pro- 
jected on it year by year. Column (7) rep- 
resents the actual value in Column (1) ad- 
justed by Column (6) figure which is the 
difference between Columns (3) and (5), 
representing either the excess earned in- 
come withheld (plus) or the earned income 
deficiency made up out of principal (less). 
The adjustment must be cumulative just as 
if actual charges and credits were made 
either directly to principal or to an accumu- 
lation account. The setting up of an accu- 
mulation or reserve account should be a con- 
venient means of handling such adjust- 
ments. 


‘Discretionary Powers of Trustees Under Wills and 
Trust Instruments, p. 11, Sec> 24, Trust Division, Ameri- 
can Bankers Association 1937. 





TRUST “A” 
ACTUAL HYPOTHETICAL 


(1) (2) (3) (4) (5) (6) (7) 
Trust Approx. Net Net 
Year Prin. Earned Earned Annuity Annuity Adjmt.to Adj. Prin. 
Ending Value Yield Income Yield Payment* Prin. Value 
**1940 $53,800 3.78% $2,038 3.8% ” ** $53,800 
1941 51,700 4.02% 2,070 3.8% $2,044 plus $ 26 $51,726 
1942 47,600 4.67% 2,220 3.8% 1,966 plus 254 47,880 
1943 51,500 3.79% 1,953 3.8% 1,819 plus 134 51,914 
1944 53,500 3.74% 2,004 3.8% 1,973 plus 31 53,945 
1945 55,800 3.61% 1,999 3.8% 2,050 less 51 56,194 
1946 60,500 3.19% 1,928 3.8% 2,135 less 207 60,687 
1947 58,300 3.63% 2,123 3.8% 2,306 less 183 58,304 


Total ee $14,297 $14,293 plus $ 4 


7-year Av. $54,128 3.81% $ 2,042 $ 2,042 


*Annuity yield rate on adjusted value of principal at end of previous year. 
**Inception or base year; annuity not effective. 





The 1948 payments to the income bene- previous adjustments, would be applied to 
ficiary can be calculated now, and would’ the 1948 year-end value. 
amount to $2,215 (3.8% of $58,304). The In Trust “A” it happened that the aver- 
1948 adjustments cannot be computed un- age annual net earned return over the sev- 
til the year-end, when all the income cred- en years was just about equal to the pre- 
its and charges have been made to the ac- determined annuity rate, and so there was 
count. Then the adjustment, including no net withdrawal of principal, the with- 
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TRUST “B” 











ACTUAL HYPOTHETICAL 
(1) (2) (3) (4) (5) (6) (7) 
Trust Approx. Net Net 
Year Prin. Earned Earned Annuity Annuity Adjmt.to Adj. Prin. 
Ending Value Yield Income Yield Payment* Prin. Value 
**1940 $36,200 7.46% $2,700 6.9% “ si ” 
1941 33,500 7.95% 2,661 6.9% $2,500 plus $ 161 $33,661 
1942 33,800 7.30% 2,453 6.9% 2,323 plus 130 34,091 
1943 43,900 5.10% 2,238 6.9% 2,352 less 114 44,077 
1944 46,300 5.21% 2,402 6.9% 3,041 less 639 45,838 
1945 50,300 4.14% 2,087 6.9% 3,163 less 1,076 48,762 
1946 59,800 4.32% 2,587 6.9% 3,364 less TTT 57,485 
53,000 3.99% 2,106 6.9% 3,966 less 1,860 48,825 





$16,534 





$45,800 5.43 % $ 2,362 











7-year Av. 

















$20,709 $4,175 





$ 2,958 


*Annuity yield rate on adjusted value of principal at end of previous year. 


**Inception or base year; annuity not effective. 








drawals in the three latter years having 
been accumulated in the first four years. 
The relatively even keel of income pro- 
ductivity—Column (3) shows that the dif- 
ference between the highest and lowest 
amount of income produced per year was 
only about 7% of the average—was the 
result of a gradual shift of investments 
out of bonds (largely forced by redemp- 
tions) into common stocks. In 1940 com- 
mon stocks comprised 21% of the total 
principal value of the trust; at the end of 
the 1947 trust year, they comprised 40%. 
In the case of Trust “A” the Trustee’s 
power to invest in common stocks and the 
exercise of that power made the use of 
the percentage annuity unnecessary. How- 
ever, there is a limit to which the prudent 
Trustee will risk the capital of a trust in 
equities, and it is possible that the per- 
centage annuity might be necessary in the 
future. 
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Case “B” 


RUST “B”, portrayed above, provides 

an interesting contrast with Trust 
“A” because its circumstances were so dif- 
ferent. It is assumed that Trust “B” was 
also created in 1940. For the preceding 
twelve months period, the budget require- 
ments of the one income beneficiary were 
about $2,500. The value of the trust was 
approximately $36,000, of which the re- 
quired income figure was about 6.9%. This 
percentage would have been high in 1920, 
and in 1940 it would have been out of the 
question in a trust fund. However, the as- 
sets with which the trust started had pro- 
duced over $2,700 in the preceding twelve 
months, owing to a considerable holding 
of depressed railroad bonds, and the 
earned yield had been nearly 742%. Since 
the beneficiary’s needs amounted to $2,500 
a year, a 6.9% annuity would seem to be 


















the solution. The following table shows 
reughly how such an annuity would have 
worked out in the first seven years of the 
trust. 

Trust “B” has been computed by the 
same method as Trust “A”. In a similar 
way the 1948 payments to the income bene- 
ficiary can be calculated now, and would 
amount to $3,469 (6.9% of $48,825). 


As it developed, the average annual net 
earned return over the seven years was con- 
siderably less than the predetermined an- 
nuity rate, and the net withdrawal of prin- 
cipal was $4,175; the accumulations in the 
first two years would have been insufficient 
to offset the withdrawals of the latter five 
years. Nevertheless, principal value _ in- 
creased $16,800 in the seven year period, 
and only 25% of the increase was paid over 
to the income beneficiary. The irregularly 
downward trend of income productivity— 
Column (3) shows that the difference be- 
tween the highest and lowest amount of in- 
come produced per year was 26% of the 
average—was the result of a number of 
factors the chief of which were irregular 
payments of interest and high proportion 
of railroad bonds, exchanges in reorganiza- 
tions thereof, switches to improve invest- 
ment quality and redemptions of high-yield- 
ing bonds. In 1940 common stocks com- 
prised 48% of the total principal value of 
the trust; at the end of the 1947 trust year 
they comprised 64%. In Trust “B”, the 
trustee “inherited” a considerable portion 
of common stocks, and some high yielding 
bonds generally termed “speculative”. The 
trustee, under the conditions which were 
expected if not imposed, had to maintain 
an abnormally high rate of income and also 
endeavor to avoid speculation with the prin- 
cipal to maintain it. 


It might be said in passing that in both 
Trust “A” and Trust “B” the earned in- 
come results and the shift of principal from 
bonds to stocks were influenced by the de- 
mands of the income beneficiaries, and 
there was a deliberate effort to maintain 
the quantum earning power of the port- 
folio without benefit of any sort of annuity 
plan. This has been a common occurrence 
in the administration of trusts. 


Relationship to Common Trust Fund 


HE application of the percentage an- 
nuity to a common trust fund would 
be the same. A comparison, however, could 
not be applied to Trusts “A” and “B” be- 
cause they were both too large to come 
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TRUST “C” 


Trust Net 
Year 
Ending 
**1940 
1941 
1942 
1943 
1944 


Approx. 
Prin. 
Value 
$25,000 + 
24,925 $ 903 
23,525 1,021 
26,350 950 
27,100 974 
1945 29,100 997 
1946 29,775 998 
1947 4 t 


Total $5,843 


6-year Av. $26,796 3.62% $ 974 


Earned{ Annuity 
Income 


Adj. Prin. 
Value 


Annuity Adjmt.to 
Yield Payment* Prin. 
4.80% + ++ 
4.80% $1,200 less $ 297 
4.80% 1,182 less 161 
4.80% 1,106 less 156 
4.80% 1,235 less 261 
4.80% 1,259 less 262 
4.80% 1,342 less 344 
4.80% = me 


$25,000 
24,628 
23,067 
25,736 
26,225 
27,963 
28,294 


$7,324 less $1,481 


$1,221 


*Annuity yield rate on adjusted value of principal at end of previous year. 


**Inception or base year. Annuity not effective. 


+The figures are based on an average of the three discretionary common trust funds in Pennsylvania which had 

been in operation at least one year by the middle of 1941. Income commission of 5% has been deducted, but 
no adjustment has been made for the Penna. Personai Property Tax which is deductible from income, and 
varies as to the tax status of the trust and the composition of the portfolio and the common trust fund. 


tSufficient data not available. 





within the limitation of common trust fund 
investment in 1940. As a matter of interest, 
though, a hypothetical $25,000 trust might 
be created with cash as of the latter part 
of 1940, invested completely in common 
trust fund units and administered under a 
percentage annuity plan. Assuming that the 
required income was $1,200 per annum, the 
return on the $25,000 would have to be 
about 4.80% and this would be the rate of 
our annuity. The following table shows ap- 
proximately how this would have worked 
out. 

In most common trust funds investment 
diversification is controlled within estab- 
lished standards. In the three funds includ- 
ed in the averages used for Trust “C’’, the 
proportion of common trust fund value rep- 


EXECUTOR 
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resented by common stocks averaged about 
30%. Ordinarily the percentage of common 
stocks would be between 25% and 40%, and 
not 50%-60% as was the case with Trust 
“B”. Hence the earned income rate would 
be lower than for Trust “B”, but the stabil- 
ity of dollar income would also be greater. 
In Trust “C” the difference between the 
highest and lowest amount of income was 
about 12% of the average. 


The 1947 payments to the income benefi- 
ciary would amount to $1,358 (4.8% of 
$28,294). In the six year period, principal 
value increased $4,775, which gain $1,481 
was paid to the income beneficiary, leaving 
$3,294 for the remainderman. This illus- 
trates how the income beneficiary could in 
effect share in the capital gains with the 
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principal beneficiary under a percentage 
annuity arrangement. 


Activating the Plan 


OW can such a plan be started? The an- 

swer is: by having settlors grant suffi- 
cient discretionary powers to the trustee.® 
To repeat the statement made earlier the 
trustee would seem to have a moral duty to 
the life tenants to guide the settlor in pro- 
viding for their future economic welfare as 
well as possible. 

It is not the purpose here to suggest mod- 
el clauses covering the discretionary powers 
referred to, but the following general plan 
is presented as a guide. 

First, the trustee should have broad in- 
vestment powers, to include not only com- 
mon stocks and common trust funds but 
also to vary the portfolio diversification to 
conform to the trustee’s over-all investment 
policy. 

Second, the trustee should be allowed dis- 
cretion to make payments to the income 
beneficiary out of principal, such discretion 
not being limited to dollar amounts or the 
usual “emergency” circumstances. The 
trustee should be permitted to initiate such 
payments without the prior request of the 
beneficiary, and to apply its own formula 
in determining periodic payments. 

Third, such a formula (as a percentage 
annuity) could be included in the trust in- 
strument, but care must be taken that it is 
not too rigid, lest it become obsolete before 
the trust terminates. 

It is always difficult to foresee the future, 
yet that is just what the settlor of a trust is 
trying to do. Yesterday’s creators of today’s 
trusts could not foresee that the primary 
objects of their solicitude would be ground 
between the economic grindstones. But trus- 
tes have seen it happen, and it has made 
them think ahead. “The heritage of the past 
is the seed that brings forth the harvest of 
the future.”’ Perhaps, the thoughts present- 
ed here may be translated into action, to re- 
lieve the squeeze on the life tenant. 


‘Of course, no grant of powers can circumvent statutory 
or judicial rules against accumulation of income. 
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Human Side of Corporate Fiduciary 


HERE is no phase of banking or any other 

profession which has higher standards of 
ethics or performance, nor which offers com- 
parably high skills in the rendering of a con- 
scientious and valuable personal service at 
such low cost, than the personal trust depart- 
ments of modern trust institutions, Wm. A. 
Hiles, assistant vice president of the Central 
National Bank of Cleveland, told the Trust 
Business and Investments Conference of the 
American Institute of Banking Convention in 
Detroit last month. 

Speaking on “The Human Side of the Cor- 
porate Fiduciary,’ Mr. Hiles recalled many 
instances of extra and unusual personal 
service rendered by trust officers to their 
clients. “Not infrequently,” he reminisced, 
“elderly widows and other solitary females 
are left with trust funds for their support 
but with no immediate relatives; and becoming 
infirm’ with age or physical handicaps, some- 
times bedridden, they are unable to transact 
the ordinary business of paying their monthly 
bills, and they have no one to whom to turn 
except servants — or more fortunately, per- 
haps, to the trust officers handling the estates 
or trusts in which they are beneficiaries. I 
have known many cases where trust officers 
have had to make trips to homes of such per- 
sons, oftentimes after their usual working 
hours, in order to help them with their per- 
sonal affairs and household problems.” 

The trust officer has many personal contacts 
in the handling of his job, Mr. Hiles said. 
For instance, the “management of real estate 
brings about contacts with tenants, repair 
men, rental agents, real estate brokers, and 
others. In management of property as exe- 
cutor under a will or as testamentary trustee, 
a trust officer finds an infinite variety of hu- 
man problems for solution. Some instances 
arise which are comical, some pathetic, some 
a combination of both. Any trust officer, given 
the chance to reminisce, could furnish con- 
vinecing and entertaining proof that there is a 
Human Side to the Corporate Fiduciary.” 


ESTATES, TRUSTS AND AGENCY FUNDS under 
administration by Canadian trust companies 
on December 31, 1945, totalled $3,117,808,409, 
according to the recently released report of 
Superintendent of Insurance G. D. Finlayson. 
This figure represents an increased of $185,- 
099,869, over the previous year. 
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TAKING GUESSWORK OUT OF TRUST COSTS 


Study Reveals Profit Data and Suggestions for Improvement 
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ETHLEEN LASSETER 
Trust Auditor, The First National Bank of Atlanta 


NVESTMENT Cost was distributed to 

Account Reviews, Security Reviews, and 
kxecutive. To account reviews and security 
reviews were charged only costs relating to 
physical preparation of reviews and, there- 
fore, applicable to accounts on the basis of 
activity, or number of holdings. Executive 
cost was considered as being applicable on 
the basis of dollar volume of assets held. 


In determining unit cost of an account 
review, one half of the cost was divided by 
the number of reviews to arrive at a basic 
cost, and the other half by the total number 
of holdings in all accounts to arrive at an 
additional charge to give effect to the size 
of the account. 


Account reviews presented a somewhat 
different problem. Obviously, the cost per 
review could not be applied to a given ac- 
count reviews per holding, to arrive at a 
ment cost. Consequently, the total cost was 
divided by the total number of non-legal 
holdings in all trust accounts to arrive at a 
cost per non-legal holding. Non-legals were 
used as security reviews are not prepared 
for legals and an account holding only le- 
gals should not be burdened with any of the 
cost of security reviews. The unit cost thus 
obtained was added to the unit cost for ac- 
count reviews per holding, to arrive at a 
separate cost for non-legal holdings. The 
original unit cost for account reviews per 
holding became the cost per legal holding. 


The unit cost per thousand for executive 
cost of investment service was added to the 
per thousand cost for administrative ser- 
vices in order that there would be only one 
cost per thousand in the analysis of indi- 
vidual trust accounts. Too, executive cost of 
investment actually is administrative cost. 


Tax Service 


ROM the distribution of tax costs, unit 

costs for income tax returns and estate 
tax returns were determined. One half of 
the cost applicable to income tax returns 
was divided by the number of returns to 
arrive at a basic charge per return and the 
other half by the number of ledger entries 


(Concluded from July issue, page 57.) 


to the accounts to arrive at an additional 
charge to give effect to size of account. 

Frequently, a separate unit cost is deter- 
mined for corpus gain and loss schedules, 
depreciation schedules and other items in- 
volved in income tax returns. Based on an 
overall period of time, they will appear in 
returns in proportion to the size of the ac- 
count. It was felt, therefore, that an aver- 
afe cost, weighted to give effect to size of 
account, was adequate for account analysis 
and fair to the customer. Certainly it is 
more practical. 

For estate tax returns, only an average 
cost per return was determined. A large 
portion of tax service arising from estate 
tax returns is actually administrative, the 
cost of which is included in the per thousand 
cost of administration. 

Altogether, unit costs developed, though 
admittedly more limited than sometimes 
found, proved quite adequate for analysis 
of accounts. 


Volume of Activity 


HE volume of activity during the year 

and holdings as of December 31, classi- 
fied by type, were compiled from property 
statements and tax transcripts prepared by 
the Tabulating Department at the end of 
the year. Figures were obtained for each 
personal trust separately to provide a basis 
for individual cost analysis of accounts. 
The consolidation of those figures furnished 
the total volume used in determining unit 
costs. 

While time involved in a necessary ele- 
ment in determining unit costs, as little use 
as possible was made of the time element 
as the measure for applying costs to indi- 
vidual accounts, in order to obviate the ne- 
cessity of continued use of time sheets. Full 
benefits from a cost study may be obtained 
only through the continued use of the sys- 
tem. Therefore, practical application is an 
item for foremost consideration. Under the 
system developed, at any time the cost of a 
given account is required, it may be deter- 
mined without any preliminary time sheets 
as the volume of. activity is always avail- 
able from ledger records. 





The cost per hour per person for account 
administration, accounting and tax work 
was determined, but it was intended to be 
used only as a basis for applying cost of ac- 
tivity or services not otherwise covered 
which might appear in an appreciable 
amount in a given account. 


Application of Unit Costs 


NIT costs were applied to the activity 

and holdings of each personal trust 
through the use of an analysis form, espe- 
cially designed for that purpose, which is 
illustrated in Exhibit A. To provide a more 
comprehensive study of expenses in rela- 
tion to various types of fees, fees collected 
are classified as principal, income and dis- 
tribution, and expenses are summarized un- 
der five headings: administrative cost, in- 
vestment reviews, property transactions, 
cash transactions and extraordinary ser- 
vices. 

Through extraordinary services will be 
handled cost of any activity or service not 
specifically covered, such as, in addition to 
some previously mentioned, management of 
businesses, traveling time for out-of-town 
trips and public sales. 

Those account analysis forms provided 
two of the three major objectives of the 
cost study. Individually, they provided the 
profit, or loss, from each account. Totaled 
by classification, they provided the profit, 
or loss, from various types of accounts. 

The third objective, net profit, or loss, 
from trust operations, was then determin- 
able, also. 


Net Profit From Operations 


—— fees collected, less administra- 
tive and activity cost, resulted in the 
gross profit, but in order to determine the 
true net profit, or loss, from trust opera- 
tions, it was necessary to consider certain 
costs which were not applicable to indi- 
vidual accounts, such as cost of capital 
funds, cost of business development and in- 
come tax. Also, the trust department was 
entitled to some credit for the profit which 
the commercial department realized on bal- 
ances maintained with it by the Trust De- 
partment. 

Cost of capital funds was prorated be- 
tween commercial banking and trust depart- 
ment on the basis of the expenses of each 
to combined expenses, excluding cost of 
capital funds. The portion applicable to the 
trust department was prorated between per- 
‘onal and corporate trusts on the same 
basis. 
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Gross profit from personal trust opera- 
tions, then, less cost of capital funds and 
business development, resulted in the net 
profit before taxes. That profit, less 38% 
for income tax, plus the credit allowed for 
deposit maintained with the commercial de- 
partment, resulted in the true net profit 
from personal trust business. 


Report on Cost Study 


THE lack of knowledge on the part of 

many accountants as to what to do with 
cost figures and their consequent inability 
to impart such knowledge to management is 
the primary reason why so many cost sys- 
tems break down. Whether cost figures be- 
come productive of beneficial results, or are 
reviewed with passive interest and prompt- 
ly relegated to the department of archives 
as interesting historical data, depends 
largely upon the report through which they 
are presented, and interpreted, for the bene- 
fit of management. An analytical study of 
the information compiled will present many 
ideas for effective presentation of facts and 
for constructive suggestions. 


Top flight executives would soon become 
utterly disinterested if offered a lengthy 
recitation of detail and a maze of incom- 
prehensible figures. They are impressed, 
however, when comments reveal that of 
each $1.00 of trust fees collected, adminis- 
trative and activity cost absorbed 53 cents, 
capital funds 5 cents, and business develop- 
ment 15 cents, after which there was a prof- 
it of 27 cents before taxes; further, that 
taxes absorbed another 10 cents, leaving a 
net profit after taxes of 17 cents. They are 
impressed also with added comment, for 
comparison, that authorities feel that each 
$1.00 of trust fees should produce 30 cents 
profit before taxes, and that for each $1.00 
of gross income for the bank as a whole, 
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there was a profit of 39 cents before taxes, 
and 29 cents after taxes. 


Presentation and consideration of trust 
cost figures require the utmost discretion. 
Losses shown are not to be taken lightly. At 
the same time, they should not be presented 
in a way that would cause undue alarm. 


In regard to analyses of individual ac- 
counts, consideration must be. given the 
fact that gross profit is reflected, not net 
profit. Costs which cannot be allocated to 
individual accounts require 30 cents of each 
$1.00 of fees collected. 


Consideration must be given also to the 
fact that some accounts will produce a dis- 
tribution fee upon final termination, and the 
possible effect that fee will have on losses 
shown. It is generally estimated that the 
average life of trusts is 25 years. Based on 
the average distribution fee of 242% over 
this period, the distribution fee would aver- 
age $1.00 per year for each $1,000 of assets. 
That would just about offset the adminis- 
trative cost of trusts. 


In most instances, the larger portion of 
fees for handling estates is not likely to be 
received in the year in which the iarger por- 
tion of the work is performed, and it is 
practically impossible to accrue distribu- 
tion fees on any reasonably accurate basis. 
Consequently, losses in estates are not too 
significant unless the analysis covers the 
life of the estate which normally is one to 
three years. In my own bank we have adopt- 
ed the policy of cost analyzing an estate 
when the complete audit is made in prep- 
aration of closing the executorship. 


Actually, only administrative officers who 
handle the accounts are in position to deal 
effectively with the individual analyses. 
Consequently, in the study being reviewed 
here, they were merely mentioned, as having 
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been made and delivered to trust officers 
for attention. 


Of interest to management, however, is 
the fact that trusts under wills produced a 
net profit of 5 cents for each $1.00 of fees 
collected, while trusts under agreements 
resulted in a net loss of 11 cents, and that 
agencies broke even. Most significant of all 
was the fact that estates produced a net 
profit of 28 cents for each $1.00 of fees col- 
lected which meant, in view of the overall 
net profit of 17 cents per $1.00 of fees, 
that estates were bearing the burden of 
losses in other classifications to the extent 
of 11 cents on each $1.00 of fees. 


Statistical Data 


O facilitate study of possible causes of 

losses, various other classifications and 
comparisons should be included in the re- 
port. A classification of personal trusts by 
size and type of account will focus atten- 
tion on the percentage of small accounts. A 
classification of annual income by amount 
of income and by type of account is also 
valuable information; likewise, classifica- 
tion of annual fees by amount of fee and by 
type of account, and classification of annual 
fees by type of fee and type of account. 


Trends, too, are significant, and may be 
reflected through comparisons of personal 
trust fees over a period of years, classified 
by type of account and by type of fee. 


Possible causes of excessive investment 
costs may be reflected in a presentation of 
the number and inventory values of hold- 
ings classified by type of holding and type 
of account. 

If it is the policy of the bank to divide 
fees with co-fiduciaries, a schedule might 
be presented of accounts in which fees al- 
lowed co-fiduciaries are in excess of what 
might be considered a reasonable standard. 
Some authorities consider accounts of $100,- 
600 the minimum in which a division of 
fees should be allowed, others $500,000. It 
is generally conceded, too, that in no in- 
stance should more than one fourth of the 
fees be allowed co-fiduciaries. 


An interesting study may also be devel- 
oped through a schedule of perpetual trusts, 
which in many banks are developing into a 
perpetual headache. It is recognized that 
there is but slight chance of remedy for ac- 
counts which have already been accepted, 
but one of the greatest benefits to be ex- 
pected of a trust cost study is an excellent 
guide as to what type of business should be 
avoided in the future as far as possible. 
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During the course of the development of 
a study, there will be many discussions with 
trust officers and personnel. They will un- 
cover any doubt which might exist in the 
department, or even resistance, concerning 
cost figures and their practical use. A re- 
port, thoughtfully and tactfully planned, 
can do much to dispel that doubt, and there- 
by assure the use of those figures to the ut- 
most benefit of the department. 


Conclusions 


HE study proved the fallacy of the com- 

mon thought that accounts with assets 
of less than $25,000 are not profitable. Some 
$10,000 accounts revealed profits, while 
some $500,000 accounts showed losses. It 
proved the fallacy of a similar thought that 
accounts with annual fee of less than $50 
are not profitable. Some accounts with an- 
nual fee of $25 revealed profits while some 
with minimum annual fee of $250 showed 
losses. 


The obvious conclusion is that whether an 
account may be expected to be profitable de- 
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pends not upon the size of the fee or dollar 
volume of assets, but upon the ratio of in- 
come to assets, and the ratio of activity to 
dollar volume of income. In accounts in 
which holdings are entirely, or mostly, le- 
gals, the ratio of income to assets is small. 
In accounts in which income is derived 
largely from real estate or mortgages, the 
ratio of activity to dollar volume of income 
as services rendered an account are tailored 
is large. Either tends toward a loss, and 
fees should be determined accordingly. Just 
to fit its individual needs, so should the fee 
be cut according to requirements of the ac- 
count. 


It is not to be expected that every account 
can be put on a profitable basis. A trust de- 
partment is perhaps the only business in 
the world which would agree to sell goods 
for delivery ten, fifteen or twenty years 
hence at today’s prices. As long as that pol- 
icy is followed, there are going to be some 
losses. Experience has proven, however, 
that the situation in many accounts can be, 
and has been, improved substantially. Cer- 
tainly, cost analysis scientifically developed 
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is the best possible evidence to submit in 
justification of increased fees, whether they 
be for one account individually or for a re- 
vised schedule for general use. 


Not to be overlooked in citing advantages 
of a trust cost study is the improvement in 
operations that is certain to result. The fine 
cost study brings to light duplications of 
tooth-combing that a department gets in a 
effort and lack of co-ordination between 
work units. Moreover, it will reveal many 
unnecessary services being rendered in 
many accounts. 


There is no trust department too small 
for a cost study and it is inconceivable that 
a bank or trust company qualified to render 
fiduciary services does not have among its 
trust or auditing personnel someone who 
could do a thoroughly creditabie job of 
a study. Admittedly, there are many com- 
plexities in a trust cost study, but what 
could involve more complexities than trust 
administration itself? We don’t, however, 
close the door on trust business because of 
it. 

There is a wealth of materials available 
for guidance in Graduate School theses on 
the subject which may be obtained from the 
ABA library, in the guide to Trust Fees 
with Recommended Cost Accounting Sys- 
tem issued by the American Bankers Asso- 
ciation, and in frequent articles appearing 
in various banking and accounting publica- 
tions. 


How Long to Keep Bank Records? 


N recognition of the widespread need for 

a guide on how long to preserve bank 
and trust department records, the Research 
Committee of The National Association of 
Bank Auditors and Comptrollers, of which J. 
William Massie of the Republic National Bank 
in Dallas is chairman, has prepared and re- 
leased in book form study of the filing, storage 
and destruction of bank records. 


The committee achieved its main objective 
by covering every phase of the retainment 
subject and compiling a manual as flexible 
as it is complete. The manual, titled “Filing- 
Storage-Destruction of Bank Records,” con- 
tains forty-eight pages and is divided into four 
parts and in loose-leaf form to allow for the 
insertion of additional records and other data 
of importance to the individual bank. 


The manual, cost of which to non-members 
is $5, may be obtained from the Association 
at 38 S. Dearborn Street, Chicago. 
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PERSONNEL CHANGES IN TRUST INSTITUTIONS 


ALABAMA 


Mobile—H. Austill Pharr has been advanced 
to the presidency of the FIRST NATIONAL 
BANK. He came to the bank in 1924 as a trust 
officer and has since been elected to the board 
of directors while serving as vice president and 
trust officer. In 1945 he was elected executive 


vice president. Mr. Pharr is a past president 
of the Alabama Bankers Association and a di- 
rector of several corporations. 


CALIFORNIA 


Los Angeles — Among recent changes at 
UNION BANK & TRUST CO., Herman F. 
Hahn was promoted from vice president to ex- 
ecutive vice president. He has had general su- 
pervision of the bank’s investment account, and 
is past chairman of Group V, California Bank- 
ers Association. 


CONNECTICUT 


Hartford—Hector Prud’homme, vice presi- 
dent in charge of investments at HARTFORD- 
CONNECTICUT TRUST CO, resigned July 
31 to accept a post as foreign service officer 
with the State Department. 


DELAWARE 


Wilmington — INDUSTRIAL TRUST CO 
elected Joseph R. Johnson assistant treasurer 
and assistant trust officer. Before coming to 
the bank in 1946, Mr. Johnson was with the 
Federal Bureau of Investigation. 


FLORIDA 


Tampa—Mason Kiler was appointed assist- 
ant trust officer at the EXCHANGE NATION- 
AL BANK. Joining the bank in 1929, he began 
work in the trust department in 1939. He 


served 18 months in the Pacific area with the 
Marine Corps. 


GEORGIA 


Macon—CITY BANK & TRUST CO ad- 
vanced Guyton G. Abney from cashier and 
trust officer to vice president and trust officer. 


ILLINOIS 


Chicago—The election of Daniel F. Kemp 
as assistant trust officer of METROPOLITAN 
TRUST CO has been announced. A graduate 
of Knox College and the University of Mich- 
igan Law School, Mr. Kemp was formerly 
chief attorney and price executive of the Solid 
Fuels Pricing Branch of the O.P.A. in Wash- 
ington. 


Highland Park—See Mishawaka, Indiana. 

Waukegan—Erskine C. Edwards, an attor- 
ney, has been elected trust officer at FIRST 
NATIONAL BANK. 


INDIANA 


Columbus—Henry F. Schricker, Jr. was 
named estate counselor at IRWIN-UNION 
TRUST CO. A son of the former Governor, 
Mr. Schricker worked for the Farmers Bank 
& Trust Co. in 1941, then was in service four 
years. He recently was graduated from In- 
diana University with a degree in finance and 
banking. 


Mishawaka — FIRST NATIONAL BANK 
promoted Dean H. Swadener to vice president 
and trust officer to succeed C. R. Torrence, who 


resigned to become vice president of the First 
National Bank of Highland Park, IIl. 


IOWA 


Des Moines—F. S. Lockwood has been elect- 
ed vice president and trust officer of BANK- 
ERS TRUST CO. Mr. Lockwood has been sec- 
retary 15 years and trust officer 10 years, and 
is an alumnus of the State University of Iowa 
and of Drake University. 


MASSACHUSETTS 


Boston—STATE TRUST CO. elected John 
T. G. Nichols, 3rd, an assistant trust officer. 
Mr. Nichols, who is a graduate of Belmont 
Hill School and Harvard College, came to the 
bank in 1935 and joined the staff of the trust 
department where he has gained broad expe- 
rience in its various departments. Following 
extensive service during World War II, Mr. 
Nichols was released in March 1946 to inac- 
tive status as a Commander in the U. S. Naval 
Reserve. 


Boston—Among other elections at MER- 
CHANTS NATIONAL BANK, John O. Wil- 
son was made assistant trust officer. 





MISSOURI 


St. Joseph—Lloyd A. Walker, promoted to 
treasurer at the FIRST TRUST CO., is suc- 
ceeded as assistant secretary by Miss Leocadia 
McGinnis. 


NEVADA 


Reno—Wallace E. Taber, formerly assistant 
cashier, has been appointed assistant trust offi- 
cer at the main office of FIRST NATIONAL 
BANK OF NEVADA. He is the son of the late 
Chief Justice Taber of the State of Nevada. 


NEW JERSEY 


Camden—Henry Knepper has been advanced 
from vice president to president of FIRST 
CAMDEN NATIONAL BANK & TRUST CO, 
succeeding F. Morse Archer, elected chairman 
of the board. Mr. Archer was the fifth pres- 
ident under the original charter of the bank 
between 1813 and 1947. Before coming to Cam- 
den in 1937, Mr. Knepper had been an official 
with banks in other cities, including Cleveland 
and Louisville. 


NEW YORK 
Buffalo—MARINE TRUST CO announced 


the appointment of vice president Joseph G. 
Fischer as first vice president, and vice presi- 
dents Albert L. Sanderson and Francis A. 
Smith as executive assistants to president 


Charles H. Diefendorf. Administrative vice 
presidents appointed were as follows: A. Clin- 
ton Livingston, trusts and estates; August G. 
Haselbauer, in charge of operations; Thomas 
Keator, investment securities; Albert G. Stro- 
man, mortgages and real estate. 


Johnstown—L. F. Swears was elected presi- 
dent of the JOHNSTOWN BANK to succeed 
the late Edward C. MacIntyre. Clarence R. 
Liddle, cashier and trust officer, was made 
vice president. 


New York — 
Succeeding the 
late Vincent L. 
Banker, vice pres- 
ident George F. 
Sloan has been 
placed in charge 
of the estate and 
trust division at 
CHASE NA- 
TIONAL BANK. 
He has also been 
made a member 
of the manage- 
ment and invest- 


ment committee. GEORGE F. SLOAN 
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New York—N. 
Baxter Jackson 
was promoted 
from president to 
chairman of the 
board and chief 
executive  offi- 
cer of CHEM- 
ICAL BANK & 
TEU ST“ Ge. 
Harold H. Helm 
was elected presi- 
dent, and Frank 
K. Houston (pres- 
ident from 1935 
to 1946) became 
honorary chair- 
man of the board 
and vice chair- 
man of the execu- 
tive committee. 


N. BAXTER JACKSON 


Since joining the 
bank in 1920, af- 
ter graduation 
from Princeton, 
Mr. Helm ad- 
vanced from as- 
sistant cashier to 
first vice presi- 
dent in 1946, and 
has been a mem- 
ber of the board 
of directors since 
1941. Mr. Jack- 
son, also an offi- 
cer of the Bank 
since 1920, has been a director since 1929. 


New York—MARINE MIDLAND TRUST 
CO. announced several changes, among them 
the promotion of William M. Bedell to assist- 
ant vice president, and Henry L. Wyatt to as- 
sistant secretary, both in the corporate trust 
division; H. R. DeMott to vice president in 
charge of real estate and mortgage depart- 
ment. 


HAROLD H. HELM 


Rochester—James J. Sweeney, Jr. has been 
named assistant trust officer at CENTRAL 
TRUST CO., where he has been specializing in 
trust administration and tax work since join- 
ing the department early this year. He was 
formerly with the trust department of Marine 
Trust Co. of Buffalo. 


Rochester— Howard R. Chamberlain suc- 
ceeds Glenn Morrow as manager of advertis- 
ing and public relations at UNION TRUST 
CO. Mr. Morrow resigned due to poor health. 
Mr. Chamberlain has just completed a three- 
year term on the A.I.B. National Executive 
Council. 


NORTH CAROLINA 


Ashville—Thomas B. Black, trust officer at 
the WACHOVIA BANK & TRUST CO., re- 
tired July 1st because of poor health. 





OHIO 


Norwalk — At CITIZENS NATIONAL 
BANK, Fred E. Johnson became cashier and 
trust officer, succeeding Orson H. Gray, re- 
signed. Charles A. Hartley was made an as- 
sistant trust officer. 


Toledo—COMMERCE NATIONAL BANK 
(formerly The Commerce Guardian Bank) re- 
cently converted into a Federal institution, as 
reported in June, announced the election of 
Forrest Jeffries as vice president and trust 
officer and Jerome F. Kapp as secretary and 
trust officer. Stockholders had approved unan- 
imously a recapitalization program. 


PENNSYLVANIA 


Franklin & Kittanning—Walter T. Morris 
has been elected trust officer at the EX- 
CHANGE BANK & TRUST CO., Franklin, 
succeeding Edward W. Wentworth, resigned. 
Mr. Morris was 20 years with the Armstrong 
County Trust Co., Kitanning, where he re- 
signed last year as secretary and treasurer. 


Gettysburg — GETTYSBURG NATIONAL 
BANK promoted John W. Hewitt from trust 
officer to cashier; George T. Raffensperger 
from assistant trust officer to trust officer. 


Sharon—Edward W. Wentworth, formerly 
trust officer of the Exchange Bank & Trust Co. 
at Franklin, was appointed a trust officer at 
McDOWELL NATIONAL BANK. President 
John H. Evans, who was trust officer until he 
succeeded the late H. B. McDowell as president 
on April 30, will continue general supervision 
of the trust department for the present. Mr. 
Wentworth is chairman of the Fiduciary As- 
sociation of Group VII, Pennsylvania Bankers 
Association. 


Philadelphia — 
Former Assistant 
Secretary of War 
of the United 
States, Howard 
C. Petersen has 
been named exec- 
utive vice presi- 
dent of the FI- 
DELITY-PHIIL- 
ADELPHIA 
TRUST CO. Oth- 
er changes are: 
Frederic C. 
Wheeler made 
vice president in 
charge of new 
business and pub- 
lic relations; 
John S. Malick made vice president in charge 
of the banking and commercial departments; 
Thomas L. Ralph made vice president in 
charge of the trust investment department; 
and Maurice Griest, real estate officer, placed 
in charge of the real estate department. 


HOWARD C. PETERSEN 
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Philadelphia — 
At a special meet- 
ing of the board 
of directors of 
the PROVI- 
DENT TRUST 
Co., W. Logan 
MacCoy was 
elected chairman 
of the board of 
directors and 
WilliamR. K. 
Mitchell elected 
president, effect- 
ive September 1. 
When in 1913 Mr. 
Mitchell first 
joined the Com- 
pany, then The 
Provident Life and Trust Co., he was em- 
ployed in the Insurance Department. He was 
elected vice president in 1932. During World 
War I he was promoted to Captain on the field 
in France while serving with the Fifth Infan- 
try Division. 


WILLIAM R. K. MITCHELL 


Pittsburgh— 
FIDELITY 
TRUST CO. elect- 
ed A.M. MeNickle 
a vice president 
to head the bank’s 
estate planning 
department. For- 
merly director of 
estate planning 
for the firm of 
Kennedy Sin- 
claire, Inc., New 
York, Mr. Mc- 
Nickle has acted 
as special consul- 
tant on tax and 
estate planning 
matters for more 
than forty banks and trust companies in ten 
different states. A firm believer in the com- 
munity of interests among trust officers, law- 
years, insurance men and accountants, he has 
given numerous addresses before professional 
groups throughout the nation, most recently 
before the Pittsburgh Life Insurance and 
Trust Council. 


A. M. MeNICKLE 


UTAH 


Salt Lake City—Samuel J. Carter was elect- 
ed vice president in charge of the trust depart- 
ment of TRACY-COLLINS TRUST CO. Coun- 
sel for the bank for several years, Mr. Carter 
resigned from his law firm to assume his new 
position. 


VIRGINIA 


Lynchburg — LYNCHBURG NATIONAL 
BANK & TRUST CO. announced the follow- 





RENO P. RANSOM 


New vice president and trust 
officer of Seattle-First National 
Bank, as previously reported. 


W. E. BICKLEY 


J. PEMBROKE 


New assistant general managers of Royal Trust Co. of Montreal. 





ing changes, effective September 1: Allen Cu- 
cullu, president, named to the newly created 
post of chairman of the board; Giles H. Miller, 
vice president and trust officer, to succeed 
him as president; Elias Richards, Jr., made 
vice president and trust officer; John Tucker 
Percy named assistant trust officer. 


Roanoke—Robert H. Daniel, trust officer has 
been elected vice president of a new depart- 
ment under which all investment functions of 
FIRST NATIONAL EXCHANGE BANK will 
be consolidated. Before coming to the First Na- 
tional Exchange in 1940, he was employed in 
the investment department of the Bank of New 
York. He was discharged from the U. S. Navy 
after 4% years service, with the rank of Lieu- 
tenant Commander. 


WASHINGTON 


Seattle — Hamilton M. Redman, formerly 
trust officer with the Provident Trust Co. of 
Philadelphia, was appointed a trust officer 
specializing in administration of personal es- 
tates and trusts at NATIONAL BANK OF 
COMMERCE. John T. Glase was placed in 
charge of the Yakima branch, as assistant 
trust officer, to meet the growing estate man- 
agement business in Central Washington. 


WEST VIRGINIA 


Parkersburg—John W. Stout, formerly exec- 
utive vice president, PARKERSBURG NA- 
TIONAL BANK, has been elected president to 
succeed Samuel Logan, retired. 


WISCONSIN 


Madison — COMMERCIAL & SAVINGS 
BANK appointed Roland W. Blaha manager 
of the trust department. A former examiner 
with the Federal Deposit Insurance Corp., Mr. 
Blaha also served as manager of the Madison 
office of the Farm Credit Administration and 
helped organize the Farm Loan Service there. 


ALASKA 


Anchorage -—— E. Wells Ervin has been 
placed in charge of the trust department of the 
FIRST NATIONAL BANK. 


CANADA 


Montreal—At the ROYAL TRUST CO., J. 
Pembroke, C.B.E., and W. E. Bickley were ap- 
pointed assistant general managers; G. C. W. 
Goodwin was named manager of the Montreal 
branch succeeding C. W. Ismay, retired; G. A. 
Carson named supervisor of estates and trusts; 
J. A. Sutherland, supervisor of real estate; J. 
McT. Wells, supervisor of investments; W. E. 
Butler appointed joint manager of the estates 
department with W. A. Dean. J. F. Wilkes con- 
tinues as senior assistant general manager. 


IN MEMORIAM 


H. C. BARBEE, assistant trust officer of 
the Fidelity Bank, Durham, N. C. 

WILLIAM CLARK BRADLEY, president 
of the Columbus (Ga.) Bank & Trust Co. 

LOGAN COLEMAN, president of the IIli- 
nois National Bank of Springfield. 

HARRY E. FOLK, trust officer of the First 
Trust and Savings Bank of Hammond, Ind. 

ALLEN W. HOLMES, president of the Mid- 
dletown (Conn.) National Bank & Trust Co. 

WILLIAM MALONE, president and former- 
ly trust officer of the First Bank & Trust Co., 
Pensacola, Fla. 

THOMAS H. O’BRIEN, chairman of the 
board of Valley National Bank, Phoenix. 

CHARLES B. WILBAR, assistant cashier 
and manager of the development department 
of the National Shawmut Bank, Boston, and 
former president of the Financial Advertisers 
Association of New England. 
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TRUST INSTITUTION BRIEFS 


Los Angeles, Cal.—A. L. Lathrop, vice pres- 
ident of UNION BANK & TRUST CO., was 
re-elected treasurer of the Los Angeles Down- 
town Business Men’s Association. 


Los Angeles, Cal.—Benson L. Smith, vice 
president and director of CALIFORNIA 
TRUST COMPANY, observed his twenty-fifth 
year of service with the Trust Company 
August 1. A graduate of the University of 
Smith served in the Navy during the First 
Southern California College of Law, Mr. 
World War and was a practicing lawyer in 
California for six years before entering the 
banking and trust field. He was elected vice 
president of California Trust Company in 


1926 and a director in 1934. Mr. Smith is a. 


past chairman of the Southern California 
Trust Officers Association and of the Trust 
Division of the California Bankers Assn. 


Chicago, Ill—Arthur T. Leonard, senior 
vice president of the CITY NATIONAL 
BANK & TRUST CO. was elected vice pres- 
ident of the Chicago Association of Commerce 
& Industry. 


Chicago, Ill—Wayne R. Bennett, vice pres- 
ident in the trust department of CONTINEN- 
TAL ILLINOIS NATIONAL BANK & 
TRUST CO., has been nominated for president 
of the University of Illinois Alumni Associa- 
tion. 

Chicago, Ill. —- MARQUETTE NATIONAL 
BANK has been granted trust powers under 
the Federal Reserve Act. 


Evansville, Ind.—CITIZENS’ NATIONAL 
BANK has been granted trust powers under 
the Federal Reserve Act. 

Baltimore, Md.—J. Blake Lowe, vice pres- 
ident in charge of the trust department of the 
EQUITABLE TRUST CO., announced the for- 
mation of a partnership with W. Gibbs Mc- 
Kenney under the name of Lowe and McKen- 
ney. Located in the Munsey Building, they will 
specialize as consultants on taxation and es- 
tates. 
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Paterson, N. J.—The board of managers of 
Paterson Savings Institution have voted to 
take advantage of a recent law permitting sav- 
ings banks with capital stock to amend their 
charters and become trust companies, it was 
announced by C. Kenneth Fuller, president. 
The new name of the bank, THE PATERSON 
SAVINGS & TRUST CO., Mr. Fuller said, re- 
flects the nature of the bank’s principal activi- 
ties by retaining “The Paterson Savings,” and 
adding “and Trust Company”, recognizing the 
bank’s large trust business and the new bank- 
ing services permitted. 


Raleigh, N. C.—LeRoy B. Martin, vice pres- 
ident and trust officer of WACHOVIA BANK 
& TRUST CO., was elected to the board and 
made an assistant secretary-treasurer of the 
North Carolina Railroad Co. 


Winston-Salem, N. C.—Richard G. Stockton, 
senior vice president and senior trust officer 
of WACHOVIA BANK & TRUST CO., recent- 
ly was appointed by Governor Gregg Cherry to 
serve on a commission to make a thorough 
study of public education in the state. 


Helena, Mont.—H. C. Schuyler, vice presi- 
dent of UNION BANK & TRUST CO., was 
named state vice president of the trust divi- 
sion, American Bankers Association. 


Tokyo, Japan—BANK OF AMERICA N. T. 
& S. A. has received permission to open a 
branch office in Tokyo, the license being iden- 
tical with that of the National City Bank of 
New York. 


TRUST DEPARTMENTS of five Washington State 
Banks, as shown by the report of the Super- 
visor of Banking, show a decrease in assets 
held to secure note and bond issues from 
$8,248,709 at the end of 1945 to $6,737,208 
in 1946. Personal trusts, however, increased 
from $22,149,389 to $25,273,768. Trust Depart- 
ment earnings for 1946 were $130,568. 
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Mergers 


White Plains, N. Y. — County Trust Co., 
Washington Irving Trust Co. and Bank of 
Westchester were merged under the name of 
COUNTY TRUST CO. The new institution 
will have capital funds in excess of $7,000,000 
and resources of more than $120 million, with 
18 offices located throughout Westchester 
County. Andrew Wilson, Jr., was elected chair- 
man of the board; Dr. Joseph E. Hughes, pres- 
ident; William L. Butcher, executive vice pres- 
ident; William W. Post, secretary-treasurer. 


Youngstown, Ohio—Sale of the City Trust 
& Savings Bank to the DOLLAR SAVINGS 
& TRUST CO., effective in September, has 
been announced. All employees of the City 
Trust will be retained in similar capacities. 


Charlottsville, Va—PEOPLES NATIONAL 
BANK and the Bank of Elkton stockholders 
approved the merger of the two under the 
name of the former, with the Elkton institution 
as a branch of Peoples under the management 
of John E. Hedrick. In the trust department, 
Homan W. Walsh continues as vice president 
and trust officer, with Harry Frazier, Jr. as 
vice president. William S. Hildreth is presi- 
dent of the consolidated bank, C. W. Watts, 
chairman of the executive committee. 





Life Insurance and Trust Council Elections 
Washington, D. C. 


President: Lester A. Lawrence, trust officer, 
National Savings and Trust Company. 

Vice Pres.: T. Loehl O’Brien, Massachusetts 
Mutual Life. 

Treasurer: J. Wesley Clampitt, Jr., vice pres- 
ident and trust officer, Union Trust Co. 

Secretary: Roger L. Baldwin, Northwestern 
Mutual Life Insurance Co., Investment 
Bldg., Washington, D. C. 

Executive Committee: Bernard L. Amiss, as- 
sistant trust officer, Washington Loan & 
Trust Co.; H. Cochran Fisher, Aetna Life; 
Roger P. Hollingsworth, trust officer, Na- 
tional Metropolitan Bank; and Joseph A. 
Barbeau, Acacia Mutual Life Insurance Co. 


Los Angeles 


President: Eldin L. Smith, C.L.U., Connecticut 
General Life Insurance Co. 

Vice Pres.: R. C. Lemmon, assistant trust offi- 
cer, Farmers & Merchants National Bank of 
Los Angeles. 

Sec.-Treas.: George P. Quigley, Provident Mu- 
tual Life Insurance Co. 


RoBERT S. Davis, vice president and trust 
officer of the First National Bank & Trust 
Co., Lexington, has been named president of 
the Trust Division, Kentucky Bankers Asso- 
ciation, organized last October. In his new 
position, Mr. Davis will direct the study of 
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policies and practices among banks and trust 
companies in the state in the administration 


of estates and trusts, and suggest legislation 
dealing with trust matters. 








Toronto Trust Companies Elect Scott 


TRUST COMPANIES ASSOCIATION OF ONTARIO 
elected the following officers for the year 1947- 
48: President: J. W. Scott, The Waterloo 
Trust and Savings Co.; Vice Pres.: Henry E. 
Langford, Chartered Trust & Executor Co.; 
Sec’y-Treas.: Laurence G. Goodenough, 320 
Bay Street, Toronto. 

In his address as retiring president, T. 
D’Arcy Leonard, K.C., general manager of 
Canada Permanent Trust Company, urged the 
association to consider directing its efforts 
along public relations lines into three chan- 
nels: First, improvement of standards of 
trust service through such methods as the 
Trust Education course sponsored by the 
association at Queens University ;* 

Second, fostering goodwill and cooperation 
with members of the legal and insurance 
fraternities; 

Third, fact gathering further along the 
lines of the public opinion poll described else- 
where in this issue. 

At the luncheon following the meeting, the 
association was host to, among others, Evans 
Woollen, Jr., president of the Trust Division 
of the American Bankers Association, and 
Gilbert T. Stephenson, director of Trust Re- 
search for the A.B.A. In his remarks, Mr. 
Woollen cited the fields in which Canada made 
early strides, including common trust fund 
legislation (Albterta in 1934), community 
trusts (Winnipeg in 1921) and publication of 
trust statistics. 





*As of May 1, 1947, there were 174 students registered 
in the course, of which 118 were studying Elementary Ac- 
counting, 33 Elements of Law and 21 Trust Business I. 
The first examinations were held in March, the associa- 
tion awarding prizes of $25 each to J. P. Lockwood of 
Calgary and J. C. Carman of Toronto for the highest 
marks in Accounting and Law, respectively. 
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ESTATE ANALYSIS in ACTION 


I met this month’s Guest Columnist for the first time in the South- 
west this Spring. As he talked about Estate Analysis and his personal 
experiences therewith, I was deeply impressed by his rigid adherence to 
the philosophy of the “TRINITY OF PROPERTY TRANSFER” and the quality of 
estate service that he is rendering through the collaborative relationships 
that he has established with the attorneys of those whom he serves, and 
the local corporate fiduciaries. In the light of the benefits that accrue to 
the beneficiaries of the estate owner, the attorney, the trust company and 
the “underwriter analyst”, the following article, which was written at my 
request, is a real contribution.—Heman T. Powers. 


Initiating An Estate Plan 


EDGAR JAY MYERS, C.L.U. 
Southwestern Life Insurance Company, Fort Worth, Texas 


N amazing aspect of Estate Analysis lies 

in the fact that men who may resist 

the idea of revising their estate plans are 
the very ones who are enthusiastic about a 
planned estate after the work has been com- 
pleted. Attorneys tell me that their clients 
(even those who are close personal friends 
or business partners) postpone from month 
to month the drawing or re-writing of their 
wills. This attitude is difficult to explain 
when one considers that successful men 
spend a lifetime creating estates so that 
after they leave this world those who are 
dependent upon them will be well cared for. 


Most of the factors which cause a man’s 
estate to crumble to dust upon his death are 
foreseeable and preventable. Nevertheless, 
instances come to our attention where, be- 
cause the decedent had failed to take legal 
means of preserving his estate, partner- 
ships were disrupted, business interests 
liquidated, valuable properties sold under 
the hammer—but most pathetic of all, 
widows and orphans of an apparently well- 
to-do-man were destitute within a short 
time after his death. Estates large and small 
will most likely encounter serious difficul- 
ties unless they have been analyzed under 
today’s conditions and planned accordingly. 
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The reason why men are not just as 
anxious to take the necessary steps to pre- 
serve their assets as they are to create them, 
probably lies in the fact that the average 
man has no conception of the things which 
he must do to accomplish that objective. 


Who Is Responsible? 


HAT can be done to bring the serious- 

ness of this situation to the attention 
of the estate owner? Lawyers, trust officers, 
accountants and life underwriters each feel 
their individual responsibility. The lawyer, 
because of his professional status, is limit- 
ed. He may, perhaps, suggest—but certain- 
ly not urge. The trust officer creates interest 
through advertising but here again, unless 
some motivating influence enters into the 
picture, there are limitations. The account- 
ant in most instances is primarily concerned 
with the problems of business operation 
and, although he may recommend revising 
estate plans, he is often in the position 
where to do so might be construed as an in- 
vasion of the attorney’s field. 

The life underwriter, by the very nature 
of his calling, is soliciting business. He 
deals with life situations. Life insurance as 
a general rule cannot be intelligently pur- 





chased unless a man’s objectives — the 
things which he wants to do for his family 
—are considered. Life insurance of itself 
is not a cure-all for man’s economic prob- 
lems. To function efficiently it must be con- 
sidered simply as part of all that one pos- 
sesses. Each phase of the general property 
and the various life insurance policies must 
be correlated to function in the most effect- 
ive manner. 

The life underwriter who is trained in 
Estate Analysis, therefore, is in a unique 
and favorable position to motivate a man 
towards planning his estate. The life under- 
writer who does not have such training will 
serve well by bringing one who does have 
the necessary qualifications into the situa- 
tion on a joint basis. For the purpose of 
this article subsequent references to “life 
underwriter” indicate one who is qualified 
to do Estate Analysis. 


Practical Operation 


ET us observe the history of a typical 
planned estate: The life underwriter 
calls upon A. (He may have been recom- 
mended by someone for whom he has ren- 
dered this service, referred by a friend or 
an attorney, or brought into the case by 
A’s own life insurance man. Otherwise, A 
may be an acquaintance, a policyowner or 
simply a man whom the life underwriter has 
reason to believe would benefit through an 
estate analysis). The life underwriter is 
equipped to show A how an estate analysis 
will be helpful to him. He is organized to 
get the work done in an orderly manner 
with the least possible demands upon A’s 
time. A becomes convinced that something 
should be done about his estate. 

An analysis of A’s present situation in- 
cluding his life insurance policies and his 
general property is made. In the course of 
the analysis legal questions arise. The life 
underwriter, with A’s authorization, refers 
such matters to A’s own attorney. The 
analysis includes an inventory and classifi- 
cation of assets. A’s accountant is in a po- 
sition to furnish these data. Upon comple- 
tion of the analysis the life underwriter pre- 
sents to A’s attorney a balance sheet based 
upon a hypothetical administration of A’s 
estate. This statement shows the nature of 
A’s post-probate estate and the extent to 
which A’s post-probate assets will provide 
the needs of A’s family. 


A and his attorney now have all the fac- 
tors before them. They are in a much better 
position than A’s executor would be (had A 
actually died) because of their knowledge of 


Do You Know 
This Man? 


HE’S a personable chap who knows 
estate analysis backwards and for- 
wards. He knows the legal aspects 
of trusts and business insurance, as 
well as those of taxation problems 
and will and probate procedure. 


He is young enough to leap at the 
challenge of organizing a new of- 
fice division but old enough to plan 
an attack. 


WE WANT HIM 


TO HEAD OUR NEW 
ESTATE ANALYSIS SECTION 


HE’LL be our counsel for field un- 
derwriters and will write bulletins 
and letters on his favorite subject, 
estate analysis. The position offers 
responsibility, splendid possibili- 
ties for advancement, a chance for 
public service, the opportunity for 
field trips and a substantial salary. 


We think it’s an excellent oppor- 
tunity for the right executive. If 
you know a man with these quali- 
fications or if, by chance, our de- 
scription fits you, please drop us a 
line. We'll treat every inquiry as 
confidential. 


Superintendent of Agencies 


THE MUTUAL BENEFIT 


Life Insurance Company 
300 Broadway, Newark, N. J. 


Established 
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his assets, the family situation and actual 
needs. If the post-probate estate fails to 
produce the desired income for the family 
or if the size or nature of the post-probate 
estate can be improved through rearrange- 
ment, tax savings or provisions for proper 
management, then corrective procedures 
become apparert. A’s attorney and, where 
indicated, the trust officer of A’s bank com- 
plete the will and trust agreement which 
might mean the difference between poverty 
and sufficiency for A’s family. 


Benefits Speak for Themselves 


ETTING back to the first statement in 

this article; why are men who have 
completed proper estate plans enthusiastic 
about them? Here is an illustration which 
clarifies this point. 

Mr. X told me that he wanted his family 
to have a persistent income of $10,000 per 
year and that through an arrangement in 
his will, relative to certain business inter- 
ests, he had made sure they would receive 
that amount. Analysis showed: 

(1) His executor would be forced to sell 
the business interests in order to pay 
estate costs. 

(2) The residuary estate could provide 
a persistent income not exceeding 
$2,000 per year. 

(3) Because of lack of management pro- 
visions the entire estate, in all prob- 
ability, would be dissipated within 
five or six years. 

(4) Upon the subsequent death of the 
wife there might be little or no estate 
left for the children; otherwise, 
there could be double taxation. 

(5) Should his wife die first X would 
have to borrow money or liquidate 
holdings, which he would prefer to 
retain, in order to meet cash require- 
ments.* 

In this case several corrective procedures 

were taken: 

(1) X’s wife purchased life insurance on 
his life (this man was so disturbed 
by the seriousness of the situation 
that it was difficult to make him wait 
for his attorney’s approval before the 
insurance was purchased). 

(2) X purchased insurance on the life 
of his wife. 

(3) A meeting of the board of directors 
of the close corporation in which X 
was interested was called and a buy 


*“X” and wife are residents of a community property 
state. 
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and sell agreement (supported by 
life insurance) was worked out be- 
tween the corporation and each stock- 
holder. 


(4) X’s completed estate plan included 
the use of a corporate trustee to pro- 
vide skilled management and to effect 
tax savings. 

As a result of these procedures X’s wife 
is now assured a persistent life income in 
excess of $10,000 per year. Provision is 
made for a life income and special funds 
for the daughter. An estate which will as- 
sure the son a prominent position has been 
created. Grandchildren will benefit from 
this plan. 

X is enthusiastic about his estate plan. 
He told me that, during the past four years, 
his attorney, his banker and his accountant 
had each suggested that he revise his will. 
The fact that A did not realize the impor- 
tance of these suggestions, coupled with the 
demands made upon his time by his busi- 
ness interests, caused him to neglect doing 
so. The analysis of his situation, however, 
impressed upon him the fact that he could 
do more for himself and for his family per 
minute spent in planning his estate than 
he could do per hour spent in any other ac- 
tivity. The other stockholders in the cor- 
poration have had estate analyses made 
upon the recommendation and actual insis- 
tence of X. 


Coordinating Services 


ODERN estate planning brings into 

the picture the services of the various 
specialists. In this case and in approximate- 
ly the following sequence: 

The life underwriter made the analy- 
ses. 

The lawyer handled X’s estate plan, the 
buy and sell agreement for the corpora- 
tion and estate plans for the other stock- 
holders. 

The C. P. A. furnished information 
relative to the extent and nature of X’s 
(and the other stockholders’) holdings 
and helped arrive at valuations. 

The trust departments of two different 
banks were used in connection with testa- 
mentary and inter vivos trusts for the 
various stockholders. 

Although many estate plans originate 
with the lawyer, the trust officer or the ac- 
countant, it seems reasonable to believe that 
the life underwriter is in a favorable posi- 
tion to initiate estate plans and to assist in 
coordinating the services of all concerned. 
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EXPERIENCED IN 
COOPERATING WITH — 
TRUST OFFICERS 


| * any business or profession there are those 
who specialize in some particular phase of the broader field. In 
insurance, for example, Connecticut General Life Underwriters 
specialize largely in working with those whose needs are on the 
estate analysis and planning level. In this work they quite 
naturally come into constant contact with Trust Officers and 
Lawyers whose services are such an essential part of any plans 
made for the security of an individual’s estate. 


Thus you will find a Connecticut General Life Underwriter 
thoroughly familiar with the problems encountered in your work 
and thoroughly cooperative in doing his part to help you achieve 
the best results for your clients. If the card says Connecticut 
General, take a few moments to interview an experienced Life 


Underwriter who may be able to help you. 
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LIFE INSURANCE COMPANY THROUGH BETTER MEN 
H LIFE INSURANCE. ACCIDENT ANO 

HARTFORD, CONNECTICUT r HEALTH INSURANCE. SALARY 
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N the past few years, particularly before 
the close of the war, there was a trend on 
the part of companies to install retirement 
plans which did not require employes to con- 
tribute towards the cost of the benefits. 


‘The chief reasons were as follows: 

1. The purchase of War Bonds by em- 
ployes. 

2. The withholding of pay for income 
taxes. 


3. Employes’ contributions would be taxed 
money. 

4. The increased cost of living. 

5. The contributions of employes for 
other benefit plans, such as group life, 
sickness, medical and hospital insur- 
ance. 


6. Greater freedom of action is post-war 
earnings required retrenchment. 


In addition to these considerations, cor- 
porate earinngs were high and, with some 
companies paying excess profits taxes of 80 
per cent, the cost of a qualified retirement 
plan was borne mostly by the government. 


It is interesting to note, however, that 
established retirement plans requiring con- 
tributions on the part of employes expe- 
rienced no difficulty during that period. 
Some companies sought for ways and means 
to increase compensation without disregard- 
ing the restrictions imposed by the War La- 
bor Board and Salary Stabilization Unit. 
They did this by voluntarily amending their 
plans to eliminate the contributions and 
thus increase the take home pay of partici- 
pants. 


What Record Shows 


N analysis of 100 important retirement 
plans adopted during 1944 and 1945 
shows that almost half, or 48, required con- 
tributions, while between 1936-1943, it has 
been estimated that 85 per cent of the plans 
were contributory. It was contended by ad- 
vocates of the non-contributory plan during 
the war that the adoption of a contributory 
plan would result in a great many eligible 
employes not participating. Experience 
seems to indicate otherwise and the table 
outlined below prepared by Charles Kwasha, 


TREND TO CONTRIBUTORY PENSIONS 
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FRED P. McKENZIE 
Assistant Vice President, Central Hanover Bank and Trust Co., New York City 





Reprinted from The Journal of Commerce, New York 


consulting actuary, 


shows a 













remarkable 


record of participation during the war in 
contributory plans. 


Business Employe Percent Adminis- 
of Employer Group Partici- tration 
pation 
Farmers’ Co- 98.4 T? 
operative Salaried 
Textile Salaried 
and Wage 96.6 ‘i 
Chain Salaried 
Grocery and Wage 98.6 : 
Copper Salaried 99.6 = 
Machine Tool Salaried 
and Wage 99.2 T 
Heavy Gear Salaried 
and Wage 98.5 7 
Washing Salaried 
Machine and Wage 97.8 by 
Watch Salaried 
and Wage 96.0 I 
Building Salaried 
Materials and Wage 96.0 I 
Glass Salaried 97.9 I 
Publie Utility Salaried 
and Wage 98.6 I 
Bank Salaried 99.9 I 
Tractor Salaried 
and Wage 90.0 I 
Public Utility Salaried 
and Wage 95.7 I 


*T — Trusteed ; I = Insured. 


Reasons for Trend 


N the opinion of the writer, there is a 

definite trend at the present time toward 
the adoption of contributory plans. The spe- 
cific reasons seem to be as follows: 

1. Wages are higher, withholdings are 
less and should decrease even more. 

2. Corporate taxes now do not exceed 38 
per cent as against a high of 95 per 
cent during the war. 

3. Companies are looking ahead to more 
normal earnings and possible reces- 
sions. 

Other sound reasons seem to be: 

1. Contributions are required under So- 
cial Security. 

2. It is socially desirable that employes 
contribute toward -their old-age pro- 
tection. 





















. Employes and their families take a 
greater interest in the plan and are, 
therefore more familiar with and more 
appreciative of the benefits which are 
afforded. 


. Contributory plans are not considered 
paternalistic and are regarded by em- 
ployes as less likely to be discontinued. 


. Benefits can be more liberal and this 
has a favorable psychological effect 
upon the employe even though he has 
paid for the added benefits. 


. A savings fund is accumulated which 
is available to the employe (generally 
with interest) if he leaves, or is paid 
to his beneficiary if he dies in the 
service to the company. 


. Once a plan is non-contributory, it is 
difficult later, because of employe-em- 
ployer relationship, to make the plan 
contributory if an employer finds him- 
self unable to carry the plan alone. 


. Unions seem to appreciate the advan- 
tages of contributory plans and in 
their negotiations have expressed a 
willingness to pay up to half of the 
costs of current service benefits. 
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“HE amount or rate of contribution 

varies in different plans. Some compa- 
nies ask for no contribution on the first $3,- 
000 of earnings and 4 per cent on the excess. 
Others require that employes contribute 
half of the cost up to 5 or 6 per cent of com- 
pensation. Many new plans provide that em- 
ployes contribute 2 per cent on the first 
$3,000 of earnings and 4 per cent on the ex- 
cess. 


From this discussion it does not follow 
that all plans should be contributory. This 
would be unwise in view of differences in 
type of employes, rate of wages, particular 
situations in the communities in which they 
live, and practices of other companies. 


Some companies fail to recognize that 
there have been periods of poor business in 
the past when it would have been most diffi- 
cult or impossible for them to pay the entire 
annual cost of their present retirement 
plans. Inasmuch as the abandonment of a 
plan would prove to be most undesirable:in 
its effect on employe morale, and also be- 
cause of the possible retroactive disqualifi- 
cation of the plan, it is well for a company 
to keep its costs within a reasonable limit 
by providing that a share be carried by its 
employes. 


MEREDITH GALLERIES 


16 EAstT 52ND STREET 
NEW YORK 22, N. Y. 
PLAza 3-0572 
SALES AT PUBLIC AUCTION 
FOR ESTATES OR INDIVIDUALS 






ANTIQUES, FURNITURE, 
FURNISHINGS, PORCE- 
LAINS, PAINTINGS, RUGS, 
SILVER, JEWELRY, etc. 


LITERARY PROPERTIES. 
ACCEPTED APPRAISERS 
FOR INHERITANCE TAX, 
INSURANCE, etc. 


Bank References Upon Request 


Under the Personal Supervision of 
Mr. BRADLEY DELEHANTY & 
Mr. STANLEY SOLON 
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Pension Plans for Bank Employees 


ENSION plans for bank employees have 

experienced a rapid growth during the last 
five years, with 177 new plans established dur- 
ing the 1942-1947 period among a group of 
banks studied by Bankers Trust Company’s 
pension trust division. The study covers two- 
thirds of all bank employees in the United 
States employed in the 700 banks with deposits 
in excess of $22.5 million, and, in addition, 
banks covered by state association plans. Of 
the group of 700 banks studied, only 112 had 
formal pension plans prior to 1942. 

There are also 13 group plans sponsored by 
bankers associations, covering more than 8,000 
employees. 

The study reveals very little agreement 
among banks relative to the type of plan used 
for employee retirement. Of the 289 banks in 
the study-group which now have formal pen- 
sion plans there are 226 different plans in use. 
A tabular analysis of the 226 covers such de- 
tails as eligibility, retirement ages, employee 
contributions, benefits to employees, and other 
conditions. The most common factor in all 
plans was the general agreement on an aver- 
age retirement age of 65, although some plans 
provide for earlier pensions. 

Many institutions, which do not maintain 
formal pension plans, have adopted profit shar- 
ing systems to provide retirement funds for 
individual employees. Some banks combine 
profit sharing with a formal plan, while others 
view profit sharing wholly as incentive pay. 

The study points out that many banks with- 
out a formal retirement plan have adopted in- 
formal pension payments, most of them calcu- 
lated on a basis of merit and need. Such a 
plan often is more costly than the establish- 
ment of a formal plan, the study comments. 

A simple yardstick for computing the cost 
of a pension plan to a given institution is in- 
cluded in the book. This yardstick explains the 
use of the past service and future service bene- 
fit formulas, and illustrates the way in which 
annual costs are calculated, utilizing a pre-de- 
termined list of mathematical factors. 

The study is available to bank officers and 
directors upon written request to the pension 
division, 16 Wall Street. 


“Providing thoroughly 
modern trust services 


First AND MERCHANTS 
ational Bank of Richmond 
VIRGINIA 


TRUSTS and ESTATES—August 1947 


Bank Offers Pension Plan to 
Other Banks 


HE Bridgeport-City Trust Company has 

invited other Connecticut banks and em- 
ployers with employee retirement problems 
similar to its own to use the investment and 
trust administration facilities which were pro- 
vided to handle its own pension trust plan, es- 
tablished last year, according to an announce- 
ment by Horace B. Merwin, President. 

Under this arrangement, as outlined in an 
explanatory booklet issued by the bank’s trust 
department, each employer would have its own 
attorneys prepare its own pension retirement 
plan to meet its particular requirements and 
then participate in the pension trust of The 
Bridgeport-City Trust Company. This would 
give the participating employer, at small cost, 
the benefits of the administration of a large di- 
versified investment fund with resultant econ- 
omies of operation and safety. 

In addition, most of the administrative and 
all of the investment detail work would be as- 
sumed by The Bridgeport-City Trust Company, 
actuarial and consulting services would be 
made available to participants at minimum 
cost, and participants would receive the contin- 
uing benefits of the bank’s experience. 


Employee Plan Conference 


CONFERENCE on Employee Pension 

Plans was sponsored by the Chamber of 
Commerce of the United States and the New 
Orleans Association of Commerce, on July 9 
and 10, at New Orleans. The program con- 
sisted of the following talks: 

Pension Plan Problems and Some Solutions, 
by Harold K. Kramer, The Borden Company, 
New York; Profit-Sharing Plans with Retire- 
ment Features, by Paul F. Millett, Esq., Chi- 
cago; Financing Employee Pension Plans by 
the Use of Insured Methods, by Henry A. 
Kirsch, Aetna Life Insurance Co., Shreveport; 
Financing a Retirement Plan Through a Trust 
Fund, by R. L. McConnell, Trust Company of 
Georgia, Atlanta; Installing the Plan — Win- 
ning Goodwill and Cooperation of the Em- 
ployees, by John H. Leaver, Mutual Benefit 
Life Insurance Co., St. Louis; Federal Tax 
Aspects of Pension and Profit-Sharing Plans, 
by Joseph G. Blandi, Esq., Washington, D. C.; 
Building a Retirement Plan, by J. H. Shreiner, 
Towers, Perrin, Forster.& Crosby, Philadel- 
phia; Fundamental Considerations in Estab- 
lishing Retirement Plans, by Carlysle A. 
Bethel, Wachovia Bank & Trust Company, 
Winston-Salem, N. C.; and Employee Goodwill 
Through A Pension Plan, by A. D. Marshall, 
General Electric Co., Schenectady, N. Y. 


Summaries of these papers will be published 
in succeeding issues. 
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Essential Factors of a Modern Will 


ELMO H. CONLEY 
Gibson, Dunn & Crutcher, Los Angeles 


REATER than avoidance of double tax- 

ation is the client’s concern over an in- 
come sufficient to take care of his wife. The 
use of a trust with an emergency clause hav- 
ing a definite standard, answers both prob- 
lems. If the trustee is permitted to invade 
the corpus for the “care, maintenance, and 
support of the beneficiary in the manner 
in which she has been accustomed,” the 
maximum protection for the beneficiary con- 
sistent with tax safety will be accomplished. 


Flexibility of trusts can be had by provid- 
ing for distribution of income within the 
trustee’s discretion. Inasmuch as the bene- 
ficiaries will be taxed only on the income 
actually distributed to them, the trustee 
may so dispose of the income as to achieve 
maximum savings for the beneficiaries. 


Special powers of appointment should not 
be included in a will because of the possibil- 
ity that Congress will make them taxable, 
as are general powers, under the Estate Tax 
Act and amend the Gift Tax Law so as to 
tax their release. 


When the wife is both the life beneficiary 
and the trustee with the right to invade the 
corpus the entire corpus will be included in 
her estate upon her death because of such 
right. It is therefore advisable to have an 
independent trustee. Although there have 
been no cases in point the same double tax 
would probably result where the life bene- 
ficiary has the right to remove the trustee 
and substitute another. 

Many lawyers prefer a corporate trustee 
because many technical tax questions are 
avoided which would be presented if some 
interested member of the family was named. 


Since a wife is taxed for her one-half of 
community property whether or not she dis- 
poses of it, her will should be drawn defi- 
nitely bequeathing her share and naming 
persons other than her husband as bene- 
ficiary. She may leave him the income by 
means of a life estate or trust. The husband 
should dispose of all the property, with his 
wife’s consent, and provide an income for 
her for life in satisfaction of her interest. 


Tax clauses drafted in California prior 
to 1948 should be reexamined in view of the 


Summary of an address before the Trust Division, 
California Bankers Association, May 27. 


new law providing for the prorating of the 
Federal Estate Tax. This law and the actual 
intent of the testator must be considered. 
The lawyer should determine whether the 
testator has taken out any life insurance, 
made taxable inter vivos trusts or gifts in 
contemplation of death, and which of the 
taxes, if any, are to be paid out of the resi- 
due. 


If the testator wishes to make only the 
tax upon his testamentary estate a charge 
upon the residue he should refer to it as the 
“probate estate” or “estate passing under 
this will” or in similar language. Should he 
want all death taxes charged against the 
estate, the language should be: “all estate, 
inheritance or other death taxes or duties 
imposed by and made payable under the 
laws of the United States, or any State or 
Country by reason of my death,’ and he 
should further direct that there shall be 
“no apportionment of such taxes.” There 
should be no specific reference to inter vivos 
transactions. No clause is necessary where 
proration is desired. 


Trust Funds Rise 


TRUST ASSETS under administration by the 
“trust companies” in Massachusetts totalled 
$1,370,121,000 on June 30, 1947, according to 
the Commissioner of Banks. This figure rep- 
resented a gain of approximately $37 million 
from the previous year. 


The proportion of investment in stocks in- 
creased slightly to 50.33% of the aggregate. 
Government, State and municipal bonds rose 
almost 5% to 31.07%. Other bonds made up 
10.27%. 
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— WHERE THERE’S A WILL — 


DWARD M. DAY, active corporation 
lawyer and former Connecticut Assem- 
blyman, left his law books, furniture and 
personal property connected with the law 
office to his surviving partners. A church is 
given $75,000 provided the executors are 
satisfied within two years after Mr. Day’s 
death that a certain building will be remov- 
ed and the land used as a cemetery, other- 
wise the legacy is to become part of the res- 
idue. After making several bequests of cash, 
Mr. Day placed the remainder of his estate 
(including property in a living trust over 
which he had a power of appointment) in 
two equal trusts with The Hartford-Con- 
necticut Trust Company as trustee. The in- 
come from one trust to be divided 50% to a 
sister and 50% to a brother and his wife, 
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OF SHARES with the survivor to receive all the income. 
Upon the death of all three, $5,000 each is 
* to be paid to a church, a library and Yale 
University, the rest of the principal going 

AND Ea to Hartford Hospital. 
Fully Administered The income from the other trust fund is 





to be paid to two-other individuals upon 
whose death bequests totalling $18,000 are 
to be made to seven charitable, religious and 
civic institutions, with the remainder again 
to the Hospital. The trust company as ex- 
ecutor is directed to pay all expenses and 
debts, except those secured by mortgages. 
Among other powers, it is authorized to de- 
termine whether any money received is to 
be considered as income or principal and to 
charge to principal any income tax on capi- 
tal gain. 
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Railroad Stock + Utilities _ | pressed the desire that his will be probated 
7 originally in New York, since most of his 


property is located there. Real estate and 
tangible personal property are given to two 
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Investing Company ~ Low Priced || daughters, and cash bequests to a brother- 
_ | in-law and three domestic employees. Each 

* . of the gifts is dependent upon the benefi- 

UNDERWRITERS AND | ciary’s surviving Mr. Carnegie. The rest of 
INVESTMENT MANAGERS the estate, from which is excluded any prop- 
DISTRIBUTORS GROUP a 1 erty over which he has a power of appoint- 
| ment, is divided into equal shares for each 

INCORPORATED _ | of his daughters surviving and the issue, 






collectively, of those predeceasing him. The 
shares of the former are to be held in trust 
to pay the income to the daughters and upon 
the death of each.daughter her share is to 


(Continued on page 165) 
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INVESTMENT COMPANY SHARES 
V. Their Use by Trustees 


ALEC BROCK STEVENSON 
Vice President and Trust Officer, The American National Bank of Nashville 


This final article of Mr. Stevenson’s series concludes his discussion 
of investment companies and gives a summary of the five-article series, 
which began with the April issue. The legal questions treated in this and 
the preceding article are more fully annotated in Chapter X of SHARES 
IN MUTUAL INVESTMENT FUNDS.*—Editor’s Note. 


FTER consideration of the basic objec- 
tion that a trustee’s purchase or reten- 
tion of investment company shares may con- 
stitute an unwarranted delegation of power, 
there remain some further objections com- 
monly offered. They are objections which 
would scarcely be seriously put forth in re- 
spect of a fiduciary’s purchase or retention 
of securities as to which no question of dele- 
gation could be raised. 


In the June issue, management and oper- 
ating costs were considered purely from the 
practical and factual standpoint. It is often 
asserted that a trustee has no right to im- 
pose his own management charges against 
his beneficiaries on top of the charges made 
by the investment company itself. The ob- 
jection overlooks three important facts: 
first, the investment company’s portfolio 
is not fixed; second, the investment com- 
pany management has active functions; 
third, the trustee still has a continuing 
duty of supervision. 


In the once-popular “fixed trust certifi- 
cates” there was, and very properly, no pro- 
vision for management compensation. But 
in today’s management type company the 
case is different, and the managers of the 
portfolio are entitled to compensation for 
the investigation, selection and rearrange- 
ment of the investments which it is their 
daily obligation to perform. Finally, the 


*Published by Vanderbilt University Press, Nashville, 
which, as copyright owner, has given permission to use in 
these articles certain material therein. 


trustee who buys investment company shares 
is certainly not relieved for all time there- 
after from the responsibility of supervising 
the security he has bought. In a very real 
sense, all investment involves the selection 
of management (and this includes, of 
course, its rejection) as one of the most im- 
portant elements of success. 


The purchase of investment company 
shares does not introduce a useless third 
party between the trustee and his actual 
interests in the income-producing property. 
The investment company share bought is 
the income-producing property. If this be 
conceded, then it is submitted that the trus- 
tee is entitled to consider the investment 
company’s management costs not as “extra” 
costs but simply as he would similar costs 
in any corporation in which he might invest. 


Cost of Purchase and Sale 


HE situation with regard to the costs 

of buying and selling investment com- 
pany shares is perhaps not quite the same. 
The so-called “extra” nature of the costs 
has first to be considered from the factual 
standpoint. In buying the share of an open- 
end investment company the purchaser does 
in most cases pay a premium over the “net 
liquidating value” of the shares acquired. 
This is the so-called “load”, actually a com- 
mission to cover costs of distribution. This 
“value” of each share is computed daily 
from the value of the portfolio securities 
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taken at net last-sale prices or at the closing 
market quotations where no sale occurred, 
without addition of taxes, brokerage and 
odd-lot premiums. Thus, the “net liquidat- 
ing value” of each share may and frequent- 
ly does represent less than its proportionate 
part of the actual cost of acquiring the port- 
folio. True, there is at the moment of pur- 
chase a premium paid over what could be 
realized by its simultaneous sale. 


Though such a premium usually would 
exist in the simultaneous purchase and sale 
of any security, the fact that, in the case of 
the open-end investment company, it is pub- 
lished in the prospectus and* shown as a 
fixed percentage, tends to give it more im- 
portance than would otherwise be true. 
Meanwhile, it is well to remember that the 
premium covers both buying and selling 
costs. A fiduciary purchaser might scarcely 
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object to the premium with propriety unless 
able to show that it was an abnormal pre- 
mium resulting in an abnormal charge 
against the principal of the trust. This is 
the view taken by Shattuck, who regards 
the premium or “load” as another form of 
the market “spread” usually found in un- 
listed security transactions.!*° As has been 
previously stated, sales loads on open-end 
funds do not appear to be out of line with 
such market spreads. 


Closed-end Share Discounts 


HE problem just discussed is now vir- 

tually non-existent in the common 
shares of the majority of investment grade, 
closed-end companies, which are selling be- 
low breakup value.!* There was a time when 
many such shares commanded a premium, 
and if it comes again the same objection 
may be raised as in the case of the open-end 
companies. In any event, the objection seems 
weak since it is founded, perhaps uncon- 
sciously, on the assumption that the pur- 
chaser is somehow paying more for what 
he gets than if he bought the portfolio 
stocks directly. But this is precisely what he 
cannot do, premium or discount aside, un- 
less he has available resources equal to the 
invested assets of the investment company 
itself. 

Therefore, so long as we maintain the 
defensible position that the trustee is buy- 
ing a negotiable share, and not taking a 
participation in a fund, we can insist that 
he is not paying something more but rather 
getting something more; that, as in the 
case of the purchase of a share in any other 
corporation, his share pertains “not to any 
part, divisible or indivisible, but to the en- 
tire assets, business and affairs of the com- 
pany.” Surely the trustee buying a share 
of an industrial corporation is not told he 
must not pay for it a price in excess of its 
book or net asset value; still less that he 
must not make any investment he cannot re- 
sell immediately without a penny’s net cost 
in the transaction. 

In considering investment company 
shares the trustee ought, therefore, to be 
entitled to regard all these cost problems as 
he would in any other investment transac- 
tion, only assuring himself that they are 
not excessive by comparable standards. > 





“Shattuck, op. cit., p. 21. 

“Disregarded here are several speculative common stock 
warrants and leverage common shares of closed-end com- 
panies, selling at a market price of some sort, but having 
no asset value. 

Eisner v. Macomber, 252 U..S. 189, 207, 40 Sup. Ct. 
189, 64 L. Ed. 521 (1920). 
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Commingling 


T is sometimes asserted that the trustee’s 

purchase of investment company shares, 
particularly where they are certificates of 
beneficial interest in a trust, constitutes an 
unwarranted commingling with the assets 
of other trusts and trustees. This objection 
might have more force if the trustee ac- 
quired an interest in the fund by way of 
contribution of money with acknowledge- 
ment by book entry alone,!** but what he re- 
ceives is, instead, shares which can be iden- 
tified for the separate beneficiaries to whom 
they belong, kept in his custody and even 
marketed or transferred. 


Aside from these considerations, the law 
has, for reasons having to do with the value 
of investment diversification, begun to per- 
mit mingling of trust funds under con- 
trolled circumstances, as in the case of com- 
mon trust funds and mortgage pools. Again, 
if there is no delegation in trustee purchase 
of investment company shares, the conten- 


a See, however, 84 Trusts and Estates 651, reporting a 
recent New York Surrogate’s Court decision holding that 
“participation in a common trust fund is a security with- 
in the meaning of that word today.” (Italics supplied.) 
(Estate of Ella J. Hoagland, N.Y.L.J., May 27, 1947, p. 
2090.) 
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tion that a forbidden commingling has hap- 
pened seems to have no more merit than it 
would in respect of any other share. 


Indirect Breach of Trust 


NOTHER objection, also based on the 
alleged existence of delegation of pow- 
ers, is that a trustee purchasing shares of 
an investment company whose portfolio con- 
tains securities improper for trust invest- 
ment is committing a breach of trust by 
doing indirectly what he could not do di- 
rectly. To sustain this position, however, the 
exceptant would have to disprove the prop- 
osition that the investment is what the 
trustee says it is, a purchase of a share, 
not the employment of an agent nor the ac- 
quisition of a fraction of a fund. 


No one denies that investment company 
portfolios from time to time contain items 
which a trustee would not buy, but if the 
prudent-man test is to apply here (as it 
should) then the question is merely as to 
the proportion of such items; in other 
words, is the company’s policy essentially 
speculative or not? The question is in every 
sense the same as the trustee would ask 
upon investigation of any proposed invest- 
ment. 


The 
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Shares Are “Securities” 


ITHOUT unduly extending the discus- 

sion it can be argued that the delega- 
tion issue tends to vanish as soon as it is 
conceded that the investment trust or com- 
pany share is a “security” and that the trust 
or company is a company in the accepted 
business sense of the word. Among others, 
references cited below indicate that business 
trusts and sometimes investment trusts and 
companies have the characteristics of an 
association for tax purposes,!® and are anal- 
ogous to corporations in general’? and in 
bankruptcy proceedings.!® It is beyond dis- 
pute that individual investors (including 
many “prudent men’) look on their invest- 
ment company shares or certificates as “se- 
curities”, just as they do the other invest- 
ments in their safe-deposit boxes. 


Diversification as a Defense 


HERE remains for consideration one 
further defense which the trustee may 
offer to his critics: that among his invest- 
ment duties is that of diversification. It is 


’Oommr. v. Chase National Bank of the City of New 
York, 122 F. (2nd) 540, 541 (C.C.A. 2nd, 1941). 

*Morrisscysv. Commr.. 296 U. S. 344 (1935), 80 L. Ed. 
263. 

1881 Virginia Law Review, 686-7. 
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a defense which, in logic and by reason of 
the practice of investment diversification 
by astute investors everywhere, ought to 
have more importance in the eyes of the 
law than it has attained. Some jurisdictions 
recognize by court decision that investment 
diversification is a duty of the trustee, and 
so does the Restatement of the Law of 
Trusts.19 Some states include the duty of 
diversification in their trust investment 
statutes with respect to investments in gen- 
eral. 


Many jurisdictions, however, either do 
not accord such recognition to the principle 
of diversification, or do so in a limited man- 
ner, excluding from their approval that 
part of the investment principle which if 
applied would allow the trustee the privi- 
lege of offsetting losses with gains. Be that 
as it may, the diversification afforded by 
purchase of investment company shares is 
frequently much greater than can otherwise 
be furnished to a small trust account, and 
often greater than can adequately or safely 
be supervised by a small trust institution or 
by an individual trustee whose facilities 
may be limited. 


19Secs. 228, 230, j. 
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ONE EXCHANGE PLACE 


To the extent that diversification is an 
affirmative investment duty of the trustee 
he is entitled to include his practice of the 
principle for whatever it may be worth 
among the exhibits of his diligence. The 
courts have already, because of the benefits 
of diversification, come a long way in ap- 
proving forms and methods of investment 
approval of which would have been with- 
held in an earlier day. On grounds of di- 
versification the arguments in favor of in- 
vestment company shares are just as per- 
suasive as in the case of the common trust 
fund or the mortgage pool. 


Trend to Liberality, and Yet — 


LTHOUGH the trustee’s investment 
powers must be circumscribed due to 

the obligations and objectives of his office, 
a trend is clearly discernible toward relax- 
ing some of the more absolute prohibitions, 
on the theory that these tend to defeat their 
own purpose by overemphasizing the legiti- 
mate objective of the trustee so to invest as 
not to make himself unnecessarily liable. 
Unfortunately, the trustee, however care- 
fully he may handle his investment duties, 
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is still so exposed to the threats of legal ac- 
tion that he may be pardoned if he does not 
eagerly venture into new fields. But it will 
be equally unfortunate if means cannot be 
found to legitimize more widely for him so 
useful and well-tested a device as the in- 
vestment company. 


If the trustee is to keep his investment 
house in good repair and productive of in- 
come, he needs access to a wide variety of 
tools and techniques, and ought not to be 
required to use an axe when a saw is better. 
As was said in a Pennsylvania case?® ten 
years ago: 

Fiduciaries cannot be put in a vacuum 
and set apart from other investors. They 
too must scan the turbulent horizon of our 
financial and industrial life and do the best 
they can. 


What Can the Trustee Do? 


F trustees are really to “do the best they 
can”, they are entitled to ask for powers 
appropriate to the task. The use of invest- 
ment counsel and of investment company 


°Oarwithen’s Estate, 327 Pa. 490, 495, 194 A. 743 
(1937). . 
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shares when prudent ought to be permitted 
as an extension of the process by which 
trustees’ powers have been progressively 
broadened in recent years. The process will 
scarcely be much hastened unless trustees 
themselves take a more active part in it, as 
by urging extension of the prudent-man 
rule to more jurisdictions, by helping spon- 
sor legislation specifically authorizing fi- 
duciary investment in investment company 
securities and by taking every opportunity 
to suggest to testators, trustors and their 
draftsmen the inclusion of specific permis- 
sive language in wills and trust agreements. 

There are already evidences that trus- 
tees have been busy. Legislatures in increas- 
ing numbers”! are recognizing that not for- 
mulae but the practical tests of the prudent 
man best assure competent investment ad- 
ministration of the assets of trust bene- 
ficiaries. The Nebraska legislature has spe- 
cifically sanctioned the use by trustees of in- 
vestment trust and investment company 
shares. Testators and trustors oftener and 
oftener are instructing draftsmen to in- 
clude such shares by specific description as 
among investments permitted by the will or 
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trust agreement. State after state has en- 
acted a common trust fund statute, permit- 
ting commingling of trust assets because 
of the diversification and administrative 
advantages afforded. Year after year the 
use of investment company shares for trust 
investment has grown, and holders now in- 
clude not only executors and trustees hut 
also insurance companies, schools and col- 
leges, hospitals, churches, lodges and socie- 
ties. 


Problems of Small Trusts 


RANTED there are trustees and trusts 

so situated that they do not need the 
facilities afforded by investment companies, 
it is still true that there are wide variations 
in the capabilities, experience and invest- 
ment supervision facilities of trustees, and 
also in the size of trust accounts themselves. 
The majority of trust accounts are much 
smaller than the public is accustomed to be- 
lieve. 


*1See the ‘‘model’’ Prudent-Man Statutes passed by the 
Washington, Oregon and Nevada legislatures in 1947, for 
example. 





2226 Trust Bulletin 2 (May, 1947). 
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What of the individual trustee, perhaps 
untrained in investment matters? Or the 
small trust institution whose inadequate 
revenues may not be sufficient to meet all 
other demands besides that of providing 
adequate investment personnel and informa- 
tion? What of the trust institution which 
may never be able to have a common trust 
fund? What of the small or moderate-sized 
trust in such an institution, where real di- 
versification and increased income are des- 
perately needed, but cannot as a practical 
matter be had? oo 

In all these cases the investment company 
share offers a helping hand, not as a substi- 
tute for and certainly not in competition 
with existing facilities, but as a useful, sea- 
soned supplement to such other means as the 
trustee has at hand. 


One Court Says “Yes” 


HE trustee who will use with respect to 
the selection, retention, diversification 
and general supervision of commitments in 
seasoned investment company shares the 
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same care and diligence he uses in his other 
investments, ought to receive the blessing 
of the law. This may be slow in coming but 
is almost assuredly on the way. 


The best and most recent evidence ap- 
pears in a case decided just a few weeks ago 
in Probate Court, Cuyahoga County, Ohio. 
Exceptants to the Cleveland Trust Com- 
pany’s accounting as Trustee of the Estate 
of William D. Rees objected to the Trustee’s 
purchase of investment trust shares as an 
improper delegation of authority. 


The Court, however, took the opposite 
view and stated flatly: 


“In all cases where a trustee is not re- 
stricted to statutory investments, but has 
the power to invest in stocks, it is the opin- 
ion of this Court that the investment by a 
trustee in stock of an investment company, 
or in participating shares issued by an in- 
vestment trust, does not constitute an im- 
proper delegation of authority and power 
by the trustee.” 


It is understood that the decision is being 
appealed. However, the decision is appar- 
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ently the first written opinion in which such 
a purchase by a trustee has been approved 
by a court, and, as such, it is a landmark of 
real importance. It is interesting to observe 
that the judge referred to and indicated 
agreement with the article in 25 Boston 
University Law Review, which has been 
mentioned more than once in this series of 
articles. 


In Summary 


HESE articles have attempted to recog- 

nize and appraise those aspects of in- 
vestment companies and their activities 
which are most likely to be of interest to 
those persons for whom the management of 
capital is a major concern. The Securities 
and Exchange Commission remarked in 
1938 in the introduction to its exhaustive 
study?’ of investment trusts and companies, 
that their growth was “probably the most 
important single development in the finan- 
cial history of the United States during the 
past 50 years.” In the ensuing years the 
management of capital has become the ma- 
jor concern of more and more people who as 
the growth of the investment companies has 
demonstrated, have turned to such com- 
panies to supply some part of the profes- 
sional investment management which the 
instability of economic conditions in this 
atomic age seems to make more desirable 
than ever. 


Professional Money Management 


Parallel to this development there has 
occurred also a substantial growth in the 
amount of investment assets under admin- 
istration by private and institutional fi- 
duciaries, and by investment management 
agencies of all kinds. For these trends at 
least two factors are responsible, first, the 
high levels of income and estate taxation, 
encouraging the use of testamentary and 
living trusts, and, second, the huge volume 
of savings, often in the hands of inexpe- 
rienced persons seeking investment outlets. 

There is also more professional invest- 
ment management available than ever be- 
fore. Surely it is odd if, in a nation which is 
distinguished by its emphasis on speciali- 
zation in other fields, fiduciary as well as 
private investors are not to be encouraged 
to take advantage of expert knowledge. 


Investment. Companies Mature 
The American investment company is 
now full-grown, an affirmative and impor- 
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tant factor in the financial life of the na- 
tion. The disciplines necessary in childhood 
have been accepted as the responsibilities of 
maturity. Managements have been inge- 
nious in devising varied types of companies 
adapted to the differing needs and circum- 
stances of investors. They have demonstrat- 
ed their ability to make successful records 
of investment performance under both good 
and bad economic and financial conditions. 
They are providing on a competitive cost 
basis many valuable services, not the least 
of which is their contribution to intelligent 
direction of the stream of investment sav- 
ings. 


Investors themselves have increased their 
knowledge of financial problems and have 
willingly absorbed the contributions to fi- 
nancial education which the investment 
companies have made and are making. In 
the social sense, the investment companies 
have thus proved their value, as some of 
them are also doing by acting as “public 
stockholders”, making known their views 
on appropriate occasions to the manage- 
ments of their portfolio companies. 


SHELBY CULLOM DAVIS & CO. 


MEMBERS NEW YORK STOCK EXCHANGE 


With Predecessor Firm, F. L. 
Brokaw & Co., Oldest Specialists 
in Insurance Stocks and Markets. 


Serving Institutions since 1927. 
110 WILLIAM STREET 
"In the Heart of the Insurance District’’ 
NEW YORK CITY 7 


Inquiries on Insurance Stocks will 
receive prompt attention. 








Some Advantages 


The investment company share offers 
both individual and fiduciary investors 
enough conveniences and advantages to 
justify its use for permanent investment. 
These considerations have been treated in 
these articles in some detail, but some are 
worth repeating in condensed form. 

(1) Informed, selective, continuously su- 
pervised diversification of invest- 
ments can often be had more cheaply 
and more conveniently through in- 
vestment company shares than in any 
other way. 

The safeguards afforded by govern- 
ment statute, regulation and super- 
vision are more complete than is the 
case with respect to equivalent se- 
lections of individual securities, in- 
dividually supervised. 

The amount and frequency of infor- 
mation available for the exercise of 
investment judgment are likely to 
be greater than in the case of indi- 
vidual securities. 

There is a distinct margin of econ- 
omy and convenience in the mechan- 
ical details of trading, bookkeeping 
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and investment supervision, as com- 
pared with an equivalent measure of 
investment diversification acquired 
in separate purchases. 


The investment-grade common share 
provides in one convenient package 
a level of investment performance, 
both as to principal and income, 
which is not readily duplicated ex- 
cept through other forms of group 
investment or of professional invest- 
ment management less easily avail- 
able either to the public or to trus- 
tees in general. 

The investment companies are growing 
and will continue to grow because they meet 
the needs of investors. The investment com- 
pany today is making valuable contributions 
to the art of investment management. Trus- 
tees and individual investors who seriously 
study investment companies will be the wis- 
er for it. If after such study they buy the 
shares, they will have joined an increasing 
group whose studies led them to the same 
final action. 


INVESTING IN GROWTH STOCKS is the title of a 
comprehensive study by Jeremy C. Jenks in 
The Analyst Journal, Second Quarter, 1947. 
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TRUST INVESTMENT IN ENGLAND 


How the Government’s Cheap Money Policy Affects Trust Corporations 


BERNARD C. CROUCH 
Asst. Manager, Trustee Department, Barclays Bank Ltd., London, England 


T has been the growing practice of testa- 

tors and settlors over the last twenty 
years to give trust corporations much wider 
powers of investment than those contained 
in the Trustee Act of 1925; but unlimited 
discretion is true of only a small percentage. 
Where the statutory powers have been ex- 
tended, it has usually been to provide for the 
purchase of certain specified stocks and 
shares, such as the prior charges of divi- 
dend-paying industrial companies and pub- 
lic utilities, the preference shares of certain 
stated types of companies and real estate. 


Before the war, trustees, who were limit- 
ed to the provisions of the 1925 Act, had a 
reasonable range of securities in which they 
could invest trust moneys. In 1938, British 
Government stocks gave an average return 
of 342%. Corporation and County Council 
stocks yielded a slightly better rate, while 
334% could be obtained from Colonial and 
Indian Government loans. Railway deben- 
tures, which could be purchased at about 
par, yielded 4% and the Railway preference 
stocks, still available for trustees, returned 
almost 434%. 


During the war the Treasury compulsor- 
ily acquired certain Canadian, South Afri- 
can and Indian Stocks to finance the pur- 
chase of raw materials and weapons of war, 
so that the choice of securities was consider- 
ably narrowed. Trustees had little or no al- 
ternative but to buy 3% Savings Bonds with 
the proceeds. . 


Within the last twelve months several 
Corporation Stocks have been converted into 
242% Stocks and the Government has fol- 
lowed this up by the replacement of 3% Lo- 
cal Loans by a 24%% Loan redeemable in 
1975 or after at the Government’s option. 
Further, the cheap money policy of the Gov- 
ernment has already forced many would-be 
trustee stocks from the field of new trustee 
investment by reason of the premiums in 
their prices. 


Nationalization of Railways 


ODAY trustees are faced with the na- 
tionalization of the railways, effective 


1st January, 1948. Briefly, the effect is that 
trustees’ holdings in railway prior charges 
and certain preference stocks are to be con- 
verted into a fixed dated Government stock, 
which will presumably bear interest at 


242%. 


Whereas in 1938 an average yield of 
about 4% could be obtained from a mixed 
list of trustee stocks, now the return obtain- 
zble is only just over 242%. This contrac- 
tion in the return of income from trustee 
stocks will undoubtedly cause real hard- 
ship to all beneficiaries who are wholly de- 
pendent on income derived from trusts in 
which there is only the statutory power to 
invest. 


Many widows and elderly dependents, 
who were relatively comfortably provided 
for before the war, will now, by virtue of 
decreased income, high taxation and the 
greatly increased cost of living, lead a hand- 
to-mouth existence, whilst others will be 
virtually on the poverty line. Before this 
latest project of nationalization by the Gov- 
ernment, trustees of estates, where income 
was of prime importance, were able to 
“sweeten” the average income yield by in- 
vesting part of the trust funds in Railway 
stocks which gave a higher return than oth- 
er trustee securities. That expedient to re- 
lieve genuine hardship has now been taken 
from them. Is there a remedy? 


Wide Investment Powers 


O far as new will appointments and 

settlements are concerned, there is an 
obvious way out. That is to give trustees 
the widest possible powers of investment so 
that the funds may be judiciously spread 
among gilt-edged stocks and the prior 
cherges, preference and equity stocks of 
first class industrial concerns. 

Already there is a growing realization 
among intending testators that, in order to 
safeguard their dependents, there are avail- 
able, at the moment, only two remedies: 

1. To leave their estates outright to their 
widows and children so that they may enjoy 
not only the income but also the capital. 
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This tendency to avoid the creation of trusts 
has been growing over a period of years and 
it can, therefore, be reasonably predicted 
that the present Government’s policy of 
cheap money, coupled with the compensa- 
tion terms of the nationalization of the 
Reilways, will accentuate the practice. 

2. Where it is desired to create life inter- 
ests, then the investment clause in the will 
should be as wide as the proverbial barn- 
yard door. The expedient applies equally to 
persons about to create new settlements. 


Restrictions and Suggested Remedies 


AN the lot of beneficiaries under exist- 

ing estates and trusts, where it is nec- 
essary to confine investments to trustee se- 
curities, be alleviated? 

If the life tenants and ell remaindermen 
are sui juris, it is possible to buy outside the 
trustee list with their consents. In some 
cases all interested parties have already en- 
tered into a deed of extension of the invest- 
ment powers; in others, where it is impos- 
sible to get all beneficiaries together, be- 
cause there are minority interests, trustees 
are relying on the indemnity of the major- 
ity. But, in spite of this alleviation in cer- 
tain ceses, there still remains a large body 
of trusts in which nothing can be done to 
assist the life tenant. It is, therefore, per- 
tinent to speculate how assistance might be 
rendered, if the necessary Governmental 
consent were obtained. Five methods sug- 
gest themselves: 


1. Amend Investment Provisions: 


The most obvious would be to amend pro- 
visions of the Trustee Act, 1925, dealing 
with investment to permit greater scope. 
This suggestion has already been raised in 
the House of Commons, but the Chancellor 
of the Exchequer gave 2 most uncompromis- 
ing reply. He said that to extend the range 
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of securities would be to increase the risks. 
The principle of the Act was to confine 
trustees within a certain range of securi- 
ties in which the risk was small or non-ex- 
istent. He thought that that principle should 
not be altered. 


The Chancellor and the Treasury are at 
present engeged in thrusting a cheap mon- 
ey policy on the country so that it is only to 
be expected that they should be anxious to 
preserve the volume of funds which can be 
invested, to a large extent, only in gilt- 
edged stocks. Whilst immediate hopes of 
any amendment to the Act have been 
thwarted, a trumpet call has been sounded 
and public opinion may prevail in the long 
run. In view of the rapidly diminishing 
types of securities in which a trustee may 
invest, there is certainly a good case to be 
made out for mitigating the restrictive con- 
ditions imposed by the 1925 Act. 


The immediate re-action to the Chancel- 
lor’s statement has been the suggested for- 
mation of an association of investors, one 
of whose objects would be to bring about an 
amendment of the Act. It is thought that 
the Chencellor may be willing to re-consider 
his decision, subject to his being satisfied 
that substantial hardship to a large body of 
investors will result through maintenance 
of the existing regulations. 


2. Broaden Investment List 


Specific legislation to permit the compen- 
sation money received from nationalized 
enterprises to be invested in securities be- 
yond the scope of the Act “notwithstanding 
anything in the relevant trust instrument’’. 
A precedent for such action is already in ex- 
istence in the Coal Act (Unification of Coal 
Mining Royalties) of 1938. That Act per- 
mitted money accruing to trusts to be in- 
vested in a wide field of securities; besides 
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ordinary trustee investments, it sanctioned 
the securities of all statutory public utili- 
ties and the prior charges of all companies 
which had paid ordinary dividends of not 
less then 3% for at least 5 years. It even 
allowed the purchase of ordinary stocks and 
shares of any company which had paid divi- 
dends of at least 4% per annum for at least 
10 years immediately prior to the date of 
investment. 


3. Common Fund on New Zealand Pattern 


The introduction of a common fund on 
the lines of that in operation in New Zea- 
land, the capital and income of any moneys 
invested therein to be guaranteed by the 
British Government. The rate of interest to 
be paid would be fixed from time to time by 
the Treasury. Such a step is by no means 
outside the realms of possibility as it 
should make a special appeel to a Socialist 
Government. On the other hand, if it were 
limited to estates and settlements in the 
hands of the Public Trustee, it would only 
have a very limited application. 


4. Commen Trust Fund on U. S. Pattern 


The institution of common trust funds 
in accordance with the practice already in 
force in the United States, whereby trust 
corporations would be allowed to establish 
funds for the collective investment of trust 
moneys. It is not thought that the time is 
yet ripe in England for the introduction of 
something which would be regarded as bor- 
dering on the revolutionary, namely the 
mixing of trust funds, however the partici- 
pating contributory interests might be evi- 
denced. 


5. Common Fund Under Public Trustee 


One financial paper has put forward a 
suggestion which merits attention as it 
would combine, in many ways, the edvan- 
tages of the common fund and the common 
trust fund. The proposal is that a public 
trust should be formed by the Public Trus- 
tee with very wide powers of investment. 
“Units or sub-units of the portfolio could 
then be sold to trustees at a price based on 
the market prices of the underlying securi- 
ties, somewhat on the lines of the present 
unit trust, although it would no doubt be 
necessary to allow a certain degree of flex- 
ibility”. 

It should be possible for such units to 
vive a return of 4% per annum net without 
indue risk. To protect beneficiaries, it 
might be deemed expedient— 


a) To permit an amount equal to 4% 
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per annum of the moneys invested to be 
placed to a reserve account to be available 
as a dividend equalization fund. 


b) To limit the value of the units to be 
held to a stated proportion of the total trust 
essets. 

A public trust of this nature would have 
the real advantage of being available to 
both corporate and individual Trustees. It 
is, moreover, by its very nature, a proposal 
which a Socialist Government might readily 
sponsor. 


Effects of Cheap Money Policy 


HAT effect will the cheap money pol- 

icy heve on trust corporations? It 
would seem that the éffect may be summed 
up under four headings: 


1) It is an ill wind that blows nobody 
any good for it may be confidently predicted 
that more will appointments and settle- 
ments will go to trust corporations rather 
than to private individuals. The basis for 
this prediction is that the wider the power 
of investment is, the greater the need for 
constant surveillance of the trust’s port- 
folio of investments. Wherezs private trus- 
tees are often very lax in having the invest- 
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ments under their control even scrutinized 
from time to time, trust corporations have 
a specially trained staff to keep an eye from 
day to day on the stock markets, so as to be 
able to take appropriate action in the light 
of current events. 

That is not to say that trust corporations 
in England speculate with trust moneys 
because that is the very thing they will not 
do, but they are able, by reason of the or- 
ganization at their disposal, to safeguard 
and protect the trust assets to the best of 
their ability. Quite obviously then, the wid- 
er the choice of investments, the more de- 
sirable it is to appoint trustees who will 
give this aspect of their duties the proper 
attention. 

2) The more general the practice be- 
comes of incorporating wide powers of in- 
vestment in wills and settlements by so 
much greater will be the work that devolves 
on the investment departments of the trust 
corporations. It is axiomatic to state that 
the narrower the power is, the less need is 
there to keep the securities under constant 
scrutiny. 

3) The accentuation of the prectice of 
leaving estates outright will immediately 
affect the profit and loss side of the trust 
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corporations’ business. In effect it means 
that in a great proportion of cases it will 
not be necessary to wait 10, 20, 30 or 40 
years before the withdrawal fees on dis- 
tribution become due. The turnover of es- 
tates will be speeded up with a consequent 
increasing revenue from capital fees. 


4)An increasing demand for advances 
out of capital not only for the maintenance 
and education of children, but also for ordi- 
nary day to day expenses. 


Common Trust Funds in Alabama 


AFTER SIX MONTHS OF OPERATION, the Discre- 
tionary Common Trust Fund established by 
the First National Bank of Montgomery, Ala., 
established December 1, 1946, has shown high- 
ly pleasing results. Prior to actual establish- 
ment of the Fund, it had been operated on a 
trial basis for about eighteen months. 

Now comes The First National Bank of 
Birmingham to be the second institution to 
establish a common trust fund in the State. 
Placed in operation on August 1, the plan is 
of the discretionary investment type and pro- 
vides for quarterly valuation on the last bus- 
iness days of January, April, July and 
October. Income is to be accrued from day 
to day and distributed on the valuation dates. 
Unit value is $10. 
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— CAPITAL ECONOMY NOTES — 


Mid-Year Economic Report 


NFLATION has supplanted recession as 

a principal topic in economic and finan- 
cial circles. President Truman’s Mid-Year 
Economic Report to the nation told of “un- 
precedented prosperity” prevailing, with 
output of goods and services at an annual 
rate of $225 billion and civilian employ- 
ment at a rate over 60,000,000, shattering 
all previous civilian production and employ- 
ment records. 

The President’s report pointed out, how- 
ever, that full employment at a high price 
level is currently the result of “reconversion 
demands of business and the backlog de- 
mands of consumers, extensive use of sav- 
ings and credit, and an extraordinary ex- 
cess of exports over imports,” but that the 
outlook is “predominantly encouraging.” 
He warned though that a spread of in- 
creased prices, stemming from the increased 
coal wage and price boosts, could set off new 
inflationary wage-price spirals. 

In the wake of the Mid-Year Economic 
Report, price increases approximating sev- 
en per cent on the average were general 
throughout the steel industry, adding sub- 
stantially to finished goods costs, and the 
cost-of-living index rose to an all-time high 
of 157. The Bureau of Labor Statistics ex- 
pects a further rise of 1 or 2 points when 
the upward adjustments of the 15 per cent 
allowable on rents are reflected. 

Inflationary trends in wages and prices, 
if continued, could substantially curtail in 
scope the economic aid that might be grant- 
ed to European countries under the pro- 
posed Marshall Plan. Congressional opposi- 
tion will be more stubborn if shortages are 
unrelieved in this country and prices con- 
tinue to rise. Inflationary forces thus as- 
sume added importance as a continuance of 
the already high volume of exports appears 
desirable. 


Profits and Stock Prices 


ORPORATE profits after taxes during 

the first half of the year, according to 
figures projected by the President’s Council 
of Economic Advisers, have risen from 
$12.5 billion in 1946 to an annual rate in 
1947 of $17.4. In the face of these substan- 
tially improved earnings, investors continue 
to exercise caution in appraising stock 
values. Stock market prices moved ahead in 
slow yet steady stages since May but were 


set back sharply late last month after an- 
nouncements of price increases stemming 
from coal and steel became general. 

The reflection of wage-price maladjust- 
ments at home was doubtless augmented by 
news of drastic additional measures by the 
governments of both England and France 
to protect their dollar balances in this coun- 
try by further curtailment of much needed 
imports. The action of the market indicates 
considerable doubt that the current high 
level of earnings will be long continued. 


Survey of Consumer Finances 


SURVEY of consumer finances spon- 
A sored by the Board of Governors of the 
Federal Reserve System, and based on some 
3,000 interviews of family spending units, 
reveals the following significant findings: 

The net increase of approximately 8 bil- 
lion dollars in total personal holdings of 
Governmeént bonds and bank deposits dur- 
ing 1946 reflected increases by about two- 
fifths of all spending units, while about the 
same proportion reported net declines. In 
upper-income groups additions to holdings 
were more frequent than withdrawals, the 
reverse being true in lower income groups. 

For all spending units which showed a 
net decline in liquid assets during 1946, the 
total reduction approximated 10 billion dol- 
lars; 40 per cent was used to pay for living 
expenses, medical care, emergencies and 
other consumption purposes; about 20 per 
cent for ¢éonsumer durable goods; over 20 
per cent for housing; and nearly 20 per 
cent for investment purposes. 

Lower-income units used the funds with- 
drawn primarily for living expenses, emer- 
gencies and other consumption purposes; 
higher-income units withdrawals were more 
frequently put into real estate or other in- 
vestments. 

There was a moderate shifting of spend- 
ing units from lower to higher income 
groups, as fewer spending units had in- 
comes of less than $2,000 than in 1946. 

Spending units in the $2,000-$5,000 in- 
come groups, or about half of all units, ac- 
counted for more than half of the amounts 
spent for durable goods and houses in 1946. 


Because of price considerations many 
consumer units, and more particularly those 
in lower-income brackets, have disappeared 
from the list of prospective house pur- 
chasers. 
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Estate Tax 


Trusts not includible in grantor’s estate 
by reason of power as trustee to invade prin- 
cipal for beneficiaries. Decedent created 
three irrevocable trusts naming himself and 
trust company, of which he was president, 
trustees. One trust was for decedent’s 
brother and his brother’s wife; one for his 
daughter, and one for his son-in-law. Trus- 
tees had power to invade principal if in 
their sole discretion net income was insuffi- 
cient for proper maintenance and support 
of any beneficiary. Commissioner included 
these trusts in decedent’s gross estate, on 
ground that power to invade principal was 
equivalent to power to alter or amend, and 
also because of “spendthrift” provision. 
HELD: For Taxpayer. Power to invade 
principal was not for benefit of decedent, 
but for benefit of beneficiaries. The phrase 
“proper maintenance and support” pro- 
vided an external standard which court 
could apply in compelling compliance. Dis- 
cretionary powers in spendthrift provision 
were contingent. Only voluntary act of 
beneficiaries could give rise to their exer- 
cise. They had no connection with life or 
death of decedent. Estate of Frew v. Comm-, 
8 T.C. No. 146, June 24. 


Irrevocable trust created pursuant to 
antenuptial agreement not includible in 
gross estate. Decedent’s wife had been pre- 
viously married. As part of divorce settle- 
ment, previous husband created trust for 
her, benefits to cease upon her re-marriage. 
As condition to marrying decedent, she re- 
quired him to establish trust giving her 
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same benefits as she should lose under exist- 
ing trust. Decedent was advised by his 
lawyers that the wife would be entitled to 
her statutory share under Connecticut law, 
in addition to property to be placed in trust 
pursuant to-her request, unless she accept- 
ed some other provision in lieu of her statu- 


tory share. In the antenuptial agreement, 
it was therefore provided that in computing 
her rights under Connecticut law, the trust 
created for her should be taken into account. 
Decedent executed antenuptial agreement, 
irrevocable trust and his will, all on same 
day. He was then healthy and active, but 
died five years later of anesthetic, to which 
he was allergic. Commissioner claimed that 
principal of trust was includible in dece- 
dent’s estate as transfer made in contem- 
plation of death. He also contended it was 
includible under Section 811(b), which re- 
quires inclusion of surviving spouse’s dow- 
er interest or estate in lieu of dower. 
HELD: For taxpayer. Fact that will was 
executed on same day as trust agreement 
did not result in a single plan for disposi- 
tion of decedent’s estate. Here, execution 
of will was merely incidental to trust. Crea- 
tion of the trust was a condition to mar- 
riage. Impelling motive for transfer was 
marriage. Section 811(b) deals with the 
surviving spouse’s dower interest existing 
at time of decedent’s death. property value 
which Commissioner contended was includ- 
ible here was not property existing as part 
of decedent’s estate at his death. Further- 
more, section applies only to interests in 
lieu of dower which are created by statute 
and not such interests created by decedent. 
Byram v. Comm., 9 T.C. No. 1, July 7. 





Gifts to children to equalize treatment 
and make them independent not in contem- 
plation of death. Decedent created four 
trusts, one for each of his three children 
and one for his wife. He was 76 years old 
at time and executed a revised will on same 
day. He died six years later of ailment he 
did not have at time gifts were made. Dece- 
dent had been making regular gifts in large 
amounts to his children for approximately 
twenty years before his death. His purpose 
in executing the trusts was to give his chil- 
dren, who were presently dependent upon 
him for support, an income comparable to 
that which he had previously given them by 
way of annual gifts. He so stated to the 
trust officer of his bank and to his attorney 
who prepared the trust instruments. After 
creation of trusts, decedent discontinued 
payment of regular allowance to his chil- 
dren. Commissioner relied principally on 
decedent’s age and fact that will was exe- 
cuted on same day in urging inclusion of 
trusts in decedent’s gross estate as having 
been made in contemplation of death. 
HELD: Trusts for children were not in 
contemplation of death. Execution of will 
on same day was not persuasive, since mo- 
tivating purpose for creation of trusts was 
one associated with life. Decedent was more 
interested in saving income and gift taxes 
than in saving estate taxes. Primary mo- 
tive, however, was not to avoid taxes of any 
kind, but to provide definite income for his 
children. While gifts were large, they were 
necessary to provide income comparable to 
amounts they had previously received. 
Moreover, decedent was left with an estate 
at least equal to amounts transferred in 
trust. Trust for wife was includible in ab- 
sence of evidence of motive comparable to 
that introduced in case of trusts for chil- 
dren. Estate of O’Neal v. Comm., T.C. 
memo. June 24. 

Deduction for charitable bequests re- 
duced by value of intervening life estate to 
which payment was subject. Life estates in 
the residue of estate were given to two indi- 
viduals, after which named charities were 
entitled to receive $30,000. Estate claimed 
that amount that charities would get could 
be estimated at decedent’s death, and that 
entire amount was deductible irrespective 
of lapse of time between date of death and 
actual payment. HELD: Value of bequests 
postponed by intervening life estates is not 
same as value of bequests payable immedi- 
itely. In order to arrive at value at dece- 
dent’s death, $30,000 must be reduced by 
‘mount representing delayed receipt. Es- 
ate of Dodd v. Comm., T.C. memo. June 13. 


Income Tax 


Legatee of estate taxable on interest de- 
spite waiver where she filed claim as cred- 
itor. Taxpayer was one of several residuary 
legatees of her husband’s estate. At his 
death she held two promissory notes signed 
by him and bearing interest at 5%. No pay- 
ment of interest or principal had been made 
on notes and she filed claim against estate 
for face value plus interest to time of hus- 
band’s death. She later filed written release: 
and waiver of right to collect any interest 
on these notes. Commissioner took position 
that she had evidenced intention to use her 
right as creditor and therefore part of prop- 
erty received constituted interest income 
taxable to her, despite fact that she re- 
fused to accept it as such. HELD: Taxpayer 
refused acceptance of the interest because 
of other economic benefits, namely receipt of 
larger share of estate as beneficiary. How- 
ever, when she presented her claim against 
estate, she placed herself in preferred posi- 
tion as creditor over rights of all legatees. 
Approval by court of her claim against her 
husband created tax liability with respect 
to any interest due. She could not later de- 
feat this liability by waiving her claim. 
Potter v. Fahs, U.S.D.C., $8.D. Fla., May 1. 
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Trust operating oil properties held asso- 
ciation taxable as corporation. Taxpayers 
held notes on which there had been a de- 
fault. They transferred notes to trustees for 
collection. This involved foreclosure of 
mortgages on properties. Trustees were 
empowered to develop mineral, oil and gas 
on properties. They exercised these powers 
and made large profits. Trustees did not have 
actual title to properties. HELD: Trust was 
association taxable as corporation. Fact that 
title to properties was not technically in 
name of trustees was unimportant. Trusts 
were conducted informally and there were 
several sets of trustees; yet they constituted 
an organized community of effort for doing 
business with essential features of associa- 
tion taxable as corporation. Main Street 
Bank v. Nee, U.S.D.C., W.D. Mo., W. Div., 
3440, 3470, June 21. 


Life beneficiary transferring right to in- 
come for ten year period taxable on income. 
Taxpayer had life interest in one-eighth of 
income of testamentary trust created by his 
father’s will. He was wealthy, and had no 
relatives closer than his brothers and sis- 
ters. He executed trust agreement and as- 
signed to it his share of income. Money was 
to be used to assist his brothers and sisters 
in educating, or otherwise providing for, 
their children. Trust was to terminate in 
ten years, or upon death of the trustee, a 
brother. Gift tax was paid. Commissioner 
taxed income to taxpayer on basis of Su- 
preme Court case which held life benefi- 
ciary taxable on trust income although he 
had assigned income for a year. (See Har- 
rison v. Schaffner, 312 U.S. 579). HELD: 
For Commissioner. Taxpayer did not as- 
sign his entire interest in all or part of in- 
come. He retained “the tree’. If he had 
transferred “the tree”, or even “branches” 
of it, he would not be taxable on the in- 
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come. Here, taxpayer assigned only the 
right to receive income for period not ex- 
ceeding ten years. At end of that time, he 
was to receive the income himself. In mak- 
ing gifts of income, taxpayer owed income 
taxes on amounts so given. Farkas v. 
Comm., 8 T.C. No. 163, June 30. 


Amounts paid to life beneficiary from 
principal to adjust for amounts erroneous- 
ly charged to income in prior years held tax- 
able income. Taxpayer was life beneficiary 
of trust which owned unproductive realty. 
Trustee had been paying carrying charges 
on unproductive realty out of income. Court 
held that such charges should have been 
paid from principal. Taxpayer did not in- 
clude amounts received from trustees for 
the prior years’ improper charges against 
income. HELD: For Commissioner. 
Amounts were actually paid out of princi- 
pal, but only because they were erroneous- 
ly placed there in prior years. In correcting 
error, trustees transferred them to the in- 
come account for distribution. Geary v. 
Comm., 9 T.C. No. 2, July 7. 


Pension plan held not reasonable under 
statute. Bank transferred $85,000 into ir- 
revocable trust, naming itself as trustee. 
Under terms of indenture, bank could make 
additional contributions from time to time, 
but was under no obligation to do so. Trus- 
tee was authorized to pay pensions to its 
officers and membeys in such amounts and 
at such times as trustee, in its absolute dis- 
cretion, might determine. No standards 
were established for determining eligibil- 
ity for participation. In event of dissolu- 
tion of bank, trust provided that corpus was 
to go to those individuals to whom trustee 
chose to extend its bounty. HELD: Bank 
did not establish reasonable pension plan 
within contemplation of law, and, there- 
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fore, was not entitled to deduction for any 
part of contributions made. Beneficiaries 
had neither control nor legal rights in trust 
fund. They had no vested interest either as 
individuals or as members of class. South 
Texas Commercial National Bank of Hous- 
ton v. Comm., C.C.A.-5, June 25. 


Payments to pension trust held deductible 
where no possibility of reverter. On January 
8, 1942, taxpayer, retail department store, 
paid certain amounts to trustees under a 
pension plan, to provide for bonuses for fis- 
cal year ending January 31, 1943. Taxpayer 


was on accrual basis and claimed deduction 
for fiscal year ending January 31, 1942. 
Commissioner disallowed item, on ground 
that it was not proper accrual, since em- 
ployee’s right to bonus was contingent upon 
his remaining in taxpayer’s employ during 
fiscal year. HELD: Amount paid over to 
trustees was properly deducted. If any em- 
ployees forfeited their rights, trust instru- 
ment provided that their share should go to 
remaining employees. No part of funds 
could be returned to taxpayer. Gus Blass Co. 
v. Comm., 9 T.C. No. 3, July. 8. 


Gift Tax 


Gifts were not of future interests under 
reasonable construction of trust instrument. 
3uilding was transferred in trust and it 
was provided that grantor’s wife would re- 
ceive $200 per month for her life and bal- 
ance of net income would be paid to gran- 
tor’s children. Grantor was an aged man and 
died one year later. He claimed gift tax ex- 
clusions for each of his six children, in ad- 
dition to his wife. Commissioner disallowed 
exclusions for children on ground that 
afterborn children might divert some of the 
income away from six children living when 
trust was created. Therefore, he claimed 
cifts were of future interests, in which 
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case grantor was not entitled to any exclu- 
sions. Furthermore, while Commissioner 
admitted there would be $2,400 income each 
year for wife, he contended there would be 
nothing left for the children. HELD: Gifts 
to children were of present interests, en- 
titled to exclusion. Proper interpretation of 
instrument in view of surrounding circum- 
stances is that grantor had no intention of 
providing for afterborn children. Even un- 
der most conservative view, trustee would 
have sufficient income from the building to 
pay $100 per year to each of the six chil- 
dren. Since value of such annuity was ex- 
cludible up to $3,000 in case of each child 
no additional tax was due. Estate of Kregar 
v. Comm., 8 T.C. No. 141, June 19. 


Bureau Rulings 


Extension of applicability of amend- 
ments to Clifford Regulations. Although 
amendments to so-called Clifford Regula- 
tions relating to taxation of trust income 
(cited in July issue) applied to taxable 
years beginning after December 31, 1945, 
Bureau announces that it will be its policy 
not to assert liability for any prior year if 
there would be no liability under Regula- 
tions as amended. Bureau also states that 
it will extend through 1947 the right given 
to grantors to terminate their control of 
trusts, without taxation to them of any part 
of year’s income. This, of course, will not 
preclude Bureau from taxing trust income 
to grantor for period prior to termination 
of control, if such taxation is warranted 
without reference to Clifford Regulations. 
Mim. 6156, July 2. (An article discussing 
the new regulations, written by Professor 
A. James Casner as a supplement to his 
article in the February 1947 issue, will be 
published next month.) 
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RECENT LEGISLATION AFFECTING 
ESTATES AND TRUSTS 


Arkansas 
L.B. 337: Provides for sale and leasing of 
-ward’s property, and reports of guardians. | 


California 


Ch. 79: Amends Section 785 of Probate 
‘Code relative to probate sales, so as to provide 
that the court on return of a sale may accept 
van offer of 10% more on the first $10,000 and 
5% on the bid in excess of $10,000. Hereto- 
fore the law has required an advance of 10% 
on the entire amount for which the sale was 
made as shown in the return in order to per- 
mit the court to accept the higher bid. 


Ch. 101: Provides that shares of stock held 
by the nominee of a trust company may be 
voted by the nominee. 

Ch. 102: Provides that where a trust com- 
pany is acting as executor, trustee, etc, with 
one or more co-fiduciaries, securities may be 
placed in the name of the trust company’s 
nominee with the consent of the co-fiduciaries. 


Ch. 126: Provides that a testator may dis- 
pose of his body to a teaching institution, uni- 
versity, hospital, etc. 

Ch. 449: Provides for authorization to 
guardians to purchase or join with the spouse 
of ward in purchasing real property in tenancy 
in common, in community, or in joint tenancy. 
‘This is an emergency measure, effective May 
31, 1947. (Facilitate purchase and loans by 
veterans under 21 years of age). 


Ch. 490: Liberalizes provisions of Probate 
‘Code relative to leases by executors, adinis- 
trators and guardians. 


Ch. 820: Permits additional inheritance 
tax deductions for estates of residents of Cal- 
ifornia dying in military service, exempts in- 
come of such persons from tax and provides 
refunds of taxes paid on such income. (Ap- 
plicable retroactively to Sept. 10, 1940.) 


Florida 


Ch. 23716: Increases the valuation of 
“small estates” to $3,000, exclusive of exempt 
property, and includes the estate of a dece- 
dent who has been dead for more than three 
years irrespective of value. 

Ch. 23717: Allows County Judge to deter- 
mine whether notice of hearing to heirs or 
devisees is necessary or desirable for convey- 
ance of real property pursuant to contract 
made by decedent. 


Ch. 23722: Prohibits appointment as ad- 
ministrator any person employed by the 
County Judge or holding office under the 
County Judge or any Judge exercising pro- 
bate jurisdiction. (Formerly prohibited group 
was wider.) 


Ch. 23790: Eliminates necessity for filing 
claim in Probate Court where suit has been 
brought against executor or administrator 
within eight-month non-claim period. 

Ch. 23819:Prohibits any non-resident from 
qualifying as executor or administrator, un- 
less he be an adopted child, an adopted parent, 
or related by lineal consanguinity, or is a 
spouse, brother, sister, uncle, aunt, nephew 
or niece of the decedent. (Exception under 
prior law differed.) 

Ch. 23872: Provides that where a person 
entitled to participate in an estate shall die or 
is not sui juris, those claiming under such de- 
cedent, or his administrator or executor, or 
the guardian of an incompetent or minor, may 
join in proceedings to administer or to dis- 
pense with adinistration. 

Ch. 24295: Eliminates provision for com- 
pensation equal to twice the amount if there 
had been one personal representative in cases 
where there are two and the estate amounts to 
more than $100,000; reasonable compensation 
is substituted. 


Hawaii 


Act 96: Raises to $1,500 the value of an 
estate of minor or insane person over which 
a guardian need not be appointed. 

Act 98: Permits creditors of estate to fore- 
close upon security held even though claim 
had not been filed with estate. 

Act 99: Permits payment into court when 
distributee cannot be found or refuses to ac- 
cept the property. 

Act 100: Lists services for which additional 
compensation may be granted to executors 
and administrators. 

Act 125: Adopts Prudent Man Rule for in- 
vestment of trust accounts by trust companies. 

Act 126: Permits release of powers of ap- 
pointment, 

Act 130: Permits common trust fund plans. 


Idaho 


Ch. 206: Allows investment by fiduciaries in 
life, endowment and annuity contracts. 


Indiana 


Ch. 226: Provides for disposition of person- 
al property found after approval of final re- 
port of executor or administrator. 

S.B. 328: Provides for performance of con- 
tract by guardian of ward who became insane 
after execution of contract. 


Iowa 


S.F. 249: Defines “power to appoint” in re- 





spect to the release thereof; allows disclaimer 
by donee; provides methods of release. 


Maine 


Ch. 156: Exempts from creditors’ claims 
employee’s interest in group annuity contract 
or pension trust. 

Ch. 217: Permits leasing of ward’s estate 
beyond term of guardianship for certain pur- 
poses. 


Maryland 


Ch. 599: Eliminates all distinction between 
natural and adopted children and parents. 


Michigan 


Act 193: Exempts employee trusts from 
rules against perpetuities and accumulations. 

Act 46: Changes termination date of statute 
relating to proof of foreign executed wills of 
members of the armed forces and merchant 
seamen to one year after release from service 
(instead of termination of war). In any event 
statute expires Oct. 11, 1955. 


Montana 


Ch. 58: Includes bequests in lapse statutes. 


Nebraska 


L.B. 375: Empowers county court to dis- 
pense with notice to creditors and hearing on 
claims where estate does not exceed $500. 

L.B. 450: Authorizes fiduciaries to register 
securities in the name of a nominee. 

L.B. 456: Permits fiduciaries to invest in 
life insurance, endowment and annuity con- 
tracts issued by legal reserve, life insurance 
companies admitted to do business in Nebras- 
ka, and in the shares of certain investment 
companies, 


Nevada 


Ch. 55: Revokes, as to the spouse, a will 
executed prior to marriage unless provisicn is 
made for surviving spouse in the will. 


New Jersey 


Ch. 398: Confirms validity of Chancery 
Court decrees settling fiduciaries’ accounts. 


New Mexico 


Ch. 191: Provides that any property or in- 
terest therein acquired through an instrument 
in writing by a married woman and her hus- 
band shall be presumed to be community prop- 
erty rather than tenancy in common as here- 
tofore. 


North Carolina 


H.B. 28: Provides for revocation of will by 
subsequent marriage. 


Oklahoma 
S.B. 310: Declares as fully restored and 
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competent to transact business any person 
whose guardian has been discharged and for 
whom another has not been appointed. 


Pennsylvania 


Act 550: Adopts community property sys- 
tem. . 

Act 516: Amends Uniform Principal and 
Income Act in relation to, inter alia, alloca- 
tion of dividends, premiums and discounts, 
disposition of natural resources, principal sub- 
ject to depletion, unproductive property and 
expenses (including tax penalties) of trust 
estates, 

Act 210: Exempts employee trusts created 
prior to January 1, 1948, from rules against 
perpetuities, suspension of power of aliena- 
tion and accumulations. (Estates Act of 1947 
covers trusts created thereafter.) 

Act 425: Permit bank to pay out to one 
joint depositor regardless of incompetency of 
the other unless the latter has been adjudged 
incompetent and the bank has so been notified 
in writing. 

Act 399: Protects persons registering or 
transferring securities to or by nominees of 
fiduciaries. 

Act 427: Amends common trust fund stat- 
ute to provide‘that $50,000 limitation on par- 
ticipation by any one trust is to be deter- 





162 


mined by amount of cash invested in the fund 
rather than by the market value of the invest- 
ment in the fund. Also deletes limitation of 
one participant to 10% of value of fund. Also 
clarifies point that determination of what is a 
single estate for purposes of the $50,000 lim- 
itation is dependent on the interest of per- 
sons presently entitled to income or principal. 


Act 468: Broadens list of legal investments 
for fiduciaries by permitting purchase of most 
corporate bonds of investment grade, State 
and municipal bonds of other States, and high 
grade listed preferred stocks. 


Act 404: Reduces from six to three weeks 
the advertising of grant of letters. 


Act 470: Makes several changes respecting 
Pennsylvania estate taxes. 


Rhode Island 


Ch. 1914: Provides for release of dower by 
wife. 


West Virginia 


S.B. 283: Permits corpus disbursements for 
maintenance and education of a ward where 
estate does not exceed $1,000; limits persons, 
other than ward, to whom payment from 
ward’s income may be paid. 
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Wisconsin 


Ch. 203. Creates uniform veterans’ guard- 
ianship act for veterans who are the recipients 
of benefits paid by the United States Veterans 
Administration. 

Ch. 225. Permits assignment by beneficiary 
of his interest in estate upon compliance with 
specified conditions. 


Ch. 236. Creates an exemption from Wiscon- 
sin income tax of income accumulated in a 
trust for the exclusive benefit of State of Wis- 
consin or of any governmental unit in the 
state. 


Ch. 320. Amends the escheat laws to provide 
that renounced or refused legacies shall not 
escheat to the State but become part of dece- 
dent’s residuary estate. 

Bill 415-S grants exemption from garnish- 
ment and attachment by any creditor of the 
beneficial interests possessed by a debtor who 
is an employee beneficiary of a qualified pen- 
sion or profit sharing trust. 


FRANKLIN D. ROOSEVELT’S ESTATE was set at 
$1,943,889 upon the first accounting filed by 
the executors recently. This figure is $100,000 
over the original estimate, due to the sale of 
his stamp collection and other items at higher 
than assessed valuation. Taxes of more than 
$400,000 have already been paid. 
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NOTES ON CURRENT LITERATURE 


BOOKS 


Cases on Wills and Administration 


PHILIP MECHEM and THOMAS E. ATKINSON. 
Foundation Press, Brooklyn. Third Edition, 732 pp. 
$7.50. 


This revised edition was arranged with an 
eye toward keeping the text compact for a 
course of instruction of average length. In- 
cluded throughout its latest cases and mate- 
rials appear parts of the new Model Probate 
Code. Full texts and citations of cases are 
taken from the various courts of the country 
so as to give the volume widest possible use. 


Bank Frauds 


LESTER A. PRATT. Ronald Press, New York. 248 
pp. $4. 


This work should be interesting and valu- 
able reading everi for those institutions which 
have taken the care to prevent artistic methods 
of unlawful participation in bank and trust 
funds. One chapter describes some of the ways 
in which trust departments have been victims 
of clever employees, and suggests preventive 
steps, the most reliable being that of adequate 
accounting records providing for a system of 
internal check or audit. The examination for 
the record should be at unexpected periods 
and in a manner which would prevent correc- 
tions prior to discovery. 


ARTICLES 


Avoidance of Double Death Taxa- 
tion of Estates and Trusts 


ABRAHAM S. GUTERMAN. University of Pennsyl- 

vania Law Review, June. 

The question of double taxation may arise 
over domicile in two or more states or over the 
situs of particular property. Tangible property 
may be taxed only in the state of its permanent 
location while intangibles may be subject to 
several taxes. Domicile is determined by intent, 
establishment of a home and a general pattern 
of life at the place. If a man wishes to change 
his domicile he should take definite steps along 
those lines. He should register for voting, tell 
everyone at his old home that he intends to es- 
tablish the new one, transfer most of his fur- 
niture there, and spend more time than usual 
there. 

When there is a dispute many states offer a 
means of compromise. Care should be taken in 
choosing the state of original probate for it 
will seek the lion’s share of the tax. Reciprocal 
enforcement of inheritance taxes exists be- 
tween states except where there is a dispute as 


to domicile. Because of the possibility of the 
taxation of an inter-vivos trust by the state 
of domicile of the creator as well as that of the 
locus of the trust, it is advisable to include a 
clause permitting the transfer of the locus by 
the trustees when it is deemed advisable. 

The taxability of the exercise of a power of 
appointment by a residuary clause is deter- 
mined by the law of the domicile of the donor. 
The safest method is to clearly declare in the 
will that an exercise of the power is not intend- 
ed by the residuary bequest. 


Pension Plans for Unincorporated 
Businesses 


MAURICE DEKOVEN, Taxes, July. 


The sole proprietor not only forgoes the lim- 
ited liability of the sole stockholder who is an 
employee of the corporation, but he is not en- 
titled to Social Security benefits. Although he 
may set up pension plans he cannot partici- 
pate therein because he is not an employee. 
Likewise for the general partner of a partner- 
ship having such a fund. Many of the profes- 
sions cannot avail themselves of the corporate 
form, thereby defeating the argument of “in- 
corporate for the benefits”. After a comparison 
of the corporation and the sole proprietor from 
the financial standpoint, considering the var- 
ious taxes and distributions, it is found that 
the sole proprietor is still better off. However, 
if the element of double taxation, arising out 
of corporation income and dividend taxation, 
should be eliminated then Section 165 of the 
Code should be amended to allow the participa- 
tion by the sole proprietor in pension plans. 


Some Accounting and Tax Aspects 
of Employee Benefit Plans Estab- 
lished Through Collective Bar- 
gaining 


SAMUEL S. RESS, N. Y. Certified Public Accountant, 
June. 


The New York garment industry supports 
an example of the health benefit and vacation 
plans being established as part of collective 
bargaining agreements. The employer con- 
tributes sums, measured by a stated percentage 
of both his payroll and that of his contractors, 
to provide for life, accident and health insur- 
ance. The trustees may inspect his books 
at any time. The employee cannot assign his 
right to the benefits of the plan. An element 
of foresight is included in the provision al- 
lowing a credit to the employer should there 
be compulsory federal insurance similar there- 
to. A similar plan exists for the retirement 
fund. 
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Contributions are not subject to withhold- 
ing tax if the fund qualifies under section 
165a of the Internal Revenue Code or if the 
contributions are deductible as necessary ex- 
penses under section 23p. However, those of 
contributions are deductible as necessary ex- 
receipts of the employee from the holiday 
funds must be included as other income al- 
though they are not subject to withholding as 
wages. 


Pledging Life Insurance: Interest of 
Beneficiary as Against Estate of 
Insured 


HARRY W. SPEIDEL. Dickinson Law Review, June. 


The problem considered is the disposition of 
the claim of a life insurance beneficiary 
against the estate for the amount of the policy 
proceeds which had to be paid to a creditor 
because of an assignment of the policy as se- 
curity for a debt. At first it appears that the 
interest of the beneficiary is not vested but a 
mere expectancy which could be assigned. 
Where a suretyship relation exists with the in- 
sured as principal and the beneficiary as sure- 
ty, courts have permitted the recovery from 
the estate of the amount of the proceeds paid 
to the creditor. It was held that upon the in- 
sured’s death the interest became vested and 
since the original obligation for which the pol- 
icy was given as security was the insured’s 
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bond the beneficiary is entitled to subrogation 
should he be forced to pay from the security. 
If the insured intended the insurance proceeds 
to be payment for the debt when he assigned 
the policy he could have made the creditor 
beneficiary. Decisions along these lines have 
been promulgated in New York and New- 
Hampshire. In Pennsylvania the view seems to 
be that an assignment of a policy as collateral 
has the effect of extinguishing pro tanto the 
rights of the beneficiary in the proceeds. How- 
ever the precedent upon which the court based 
its decision in the Pennsylvania case dealing 
with the subject appears to be inconsistent and 
not in point, leaving the issue still to be decid- 
ed in that state. 


Pros and Cons of Profit Sharing 


BERYL T. SALISBURY, Burroughs Clearing House, 
June. 


In contrast to other types of employee- 
benefit programs, banks have found the profit 
sharing plan the best because they are not 
committed to any fixed dollar annual contri- 
butions. Each bank presents its own problems 
and the best that state bankers associations 
have done is offered plans which might serve 
as guides. Among the questions to be decided 
are whether employer contributions are to be 
supplemented by employee savings; which 
employees should be eligible; and should bene- 
fits be offered upon termination of services 
prior to retirement. Prior to the inauguration 
of the plan an impressive introduction by 
means of booklets has much to do with its 
effectiveness among the employees. 


Planning and Drafting a Will 





W. BARTON LEACH, Boston University Law Re- 
view, April. 





This article is essentially for students and 
will appear as a chapter in the second edition 
of the author’s Cases and Text on Wills. “No 
clause should appear in any will drawn by 
you,” the advice reads, “unless you individual- 
ly know precisely what it means, what object 
it is designed to accomplish, what doctrine 
of law (if any) it grows out of, and how it 
furthers the testamentary intentions of this 
particular client.” A complete will is set forth 
on the left hand pages and explanations and 
considerations, within the purview of the 
quoted phrase, of each of the clauses are found 
on the opposite pages. 





Creation of Estate Plans 







MAYO ADAMS SHATTUCK, Journal of the Ameri- 


can Society of Chartered Life Underwriters, June. 





In the fourth instalment of this series con- 


sideration is given to the problems of choosing 


the trustee and delegating powers to him. 
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Where There’s A Will 
(Continued from page 140) 


be divided among her children and the issue 
of those not surviving her. The amounts set 
aside for the issue of a deceased child and 
for a daughter’s child born after Mr. Carn- 
egie’s death are given outright. Those of 
the other children of the daughter are to be 
held in a trust for them, with the principal 
upon their death to go to their issue. 

The share of any daughter predeceasing 
the testator is to be divided among her sur- 
viving children and the issue of these pre- 
deceasing the testator. Those of the latter 


group are to receive their shares absolutely. 


and those of the former are to have a trust 
income for life. 


Among the powers given to the trustee 
are the power to determine the property 
covered by general descriptions, power to 
loan itself money as trustee at the prevail- 
ing rate of interest, and the power to hold 
securities in the name of a nominee. In the 
event the United States Trust Company of 
New York, which is named as executor and 
trustee, fails to qualify or resigns, the 
adults interested in the residuary estate or 
any trust many appoint another bank or 
trust company located in New York, having 
capital, surplus and undivided profits ag- 
gregating not less than $2,000,000. A 
daughter may remove the trustee of any 
trust for her benefit and appoint a successor 
having the aforementioned qualifications. 

* * *% 


Other Appointments: 


Union Bank and Trust Company, New 
London, (Conn.); executor, Alfred Coit, 
lawyer, banker, and former probate judge. 


Merchants Trust Company, Muncie, Ind., 
co-executor and co-trustee, E. Arthur Ball, 
inventor and glass manufacturer. 


Mechanics and Farmers Bank of Albany 
(N. Y.), co-executor, Robert Olcott, banker. 


First National Bank and Trust Co. of 
Montclair, N. J.: executor and trustee, Jo- 
seph G. Wolber, New Jersey Circuit Court 
Judge and former state senator. 


FIRST-PRIZE WINNERS of the Third Annual 
Will-Drafting Competition sponsored by the 
Bankers Trust Company of Detroit were Miss 
Jean P. Schlemer of University of Detroit 
Law School Miss Vera R. Schesty of Wayne 
University Law School, Roger S. Van Der Kar 
of Detroit College of Law and Merrill N. Jon- 
son of University of Michigan Law School. 
Each of the four received $50. Three second 
prizes of $25 each were also awarded. 


Directs Estate Planning 


W. PHILLIPS THORP has been appointed direc- 
tor of Estate Planning for the firm of Ken- 
nedy Sinclaire, Inc., succeeding A. M. Me- 
Nickle, who has been elected a Vice President 
of The Fidelity Trust Company of Pittsburgh. 
In his new capacity, Mr. Thorp will act as con- 
sultant in tax and estate planning matters, and 
the development of trust new business, for 
more than forty banks and trust companies. 
In addition to having been with the Kennedy 
Sinclaire organization for a number of years, 
Mr. Thorp has been active in an estate plan- 
ning capacity both in the insurance and bank- 
ing fields, including association with the Bank- 
ers Trust Company of New York and the Ful- 
ton National Bank of Lancaster, Pa. 


WILLIAM M. REYNOLDS has been appointed 
vice-president of the Estate Planning Corpor- 
ation, N. Y., Wallace N. Watson, president of 
the company, has announced. Prior to the war, 
Mr. Reynolds was engaged for 14 years in es- 
tate and trust work with the Guaranty Trust 
Company of New York. After wartime service 
in China with the OWI, Mr. Reynolds was as- 
sistant to the treasurer of the United Nations. 


FIFTY-THREE YEARS after her husband’s death, 
Mrs. Mary Palmer of Los Angeles found that 
she had to probate his will before she could sell 
real estate left to her by him. 
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have strictly adhered 
to a sound banking 
and trust business 
in the Pittsburgh 


ebiisutae 


FIDELITY TRUST CO. 
Pittsburgh, Pa. 


341-343 FOURTH AVENUE 





TRUSTS and ESTATES—August 1947 


“MISDIRECTED TAXATION” 


F we are primarily concerned with the 

maintenance and progress of free enter- 
prise, our “first attention” should be direct- 
ed to the impact of the individual income 
tax upon the managers and the stockholders 
of American business, esserted Roswell Ma- 
gill, former Undersecretary of the Treas- 
ury, in an address recently before the 
semi-annual meeting of the Academy of 
Political Science. According to Gallup polls, 
Mr. Magill said, “the man-in-the-street un- 
derestimates by a surprising margin the 
income taxes payeble by an American busi- 
nessman today. The fact is that, once a man 
reaches an income of $18,000 or more, the 
United States Treasury is entitled to more 
than he himself of every additional dollar 
he can earn. 


The former Treasury official, who is now 
a trustee of The Mutual Life Insurance 
Company of New York and a partner in the 
New York law firm of Cravath, Swaine & 
Moore, declared that there are two “sub- 
stantial reasons” for reducing surtax rates 
in the upper and middle income brackets. 
Listing the accompanying figures, he said: 
“First, the incomes of the men who manage 
American business fall in those brackets, 
and we want to encourage them as much as 
we can to vigorous activity in the next dec- 
ade. Second, since the wartime increases in 
tax rates were sharpest in those brackets, in 
fairness they should be given priority in 
tax reduction after the war.” 


As the bulk of taxpayers are in the middle 
and lower income groups, Mr. Magill re- 
marked that it is not possible to raise ex- 
emptions much without too great a loss of 
revenue. But if Federal expenditures can 
be reduced, then rates in the lower brackets 
can and should be reduced to give all tax- 
payers a percentage slash. 


SS 
The Union & New Haven 
Trust Company 


NEW HAVEN -: CONNECTICUT 


MEMBER FEDERAL RESERVE SYSTEM 
MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 


“There has not been a thorough revision 
of the substantive provisions of the Federal 
revenue laws since 1942. In the meantime, a 
number of sections of the law have been 
found to work badly, and there have been 
a number of court decisions that need cor- 
rection.” 


Statutory amendments are needed, he 
said, to clarify the treatment of family 
trusts; the issuance to officers and employes 
of options to buy corporate stock; and the 
retention of corporate earnings for the 
needs of business. 


The treatment in the estate tax of trusts 
in which the settlor has retained some re- 
mote or contingent reversionary interest, 
and of insurance in which the insured has 
retained no interest, “is wrong in theory 





TAKE-HOME PAY (AFTER FEDERAL INCOME TAXES) 
AT VARIOUS GROSS INCOMES* IN 1930, 1940, 1946 


Married Man with Two Dependent Children 


Gross 

Income 
$ 3,000 
5,000 
10,000 
20,000 
50,000 
100,000 
200,000 


1940 
3,000.00 
4,950.00 
9,696.00 

18,468.00 
39,636.00 
66,872.00 
110,868.00 


1946 


$2,867.00 

4,515.50 

8,423.00 
15,060.00 
29,280.50 
45,907.00 
69,831.00 


1930 
$ 3,000.00 $ 

4,997.75 
9,939.25 
19,546.25 
46,311.25 
86,661.25 
164,261.25 


*10 percent. allowed as deduction from gross income. 





and works badly in practice,” Mr. Magill 
asserted. 


“The old fashioned virtue of saving needs 
more encouragement, end the tax system 
goes too far in defeating it. Current high 
income tax rates have made it almost im- 
possible for the present generation of young 
men to save money to buy homes, to invest 
in business, and to provide for the protec- 
tion of their families after their deaths. 


“The tax scales should be tipped a little 
the other way, by providing some form of 
income tax credit for life insurence pre- 
miums, and by restoring a special exemption 
in the estate tax for the proceeds of such 
insurance.” 


The key to the whole problem of tax relief 
is the level of expenditures of the Federal 
Government, Mr. Magill concluded. The 
budget in 1948 should be brought down to 
around $32 billions, and in succeeding years. 
to $20-$25 billions. 





Program of 


Section of Real Property, Probate and Trust Law 
American Bar Association 


At Cleveland Public Auditorium 


Monday, September 22, 2:09 P.M. 


Address of Welcome: 
nounced) 

Report of Secretary: John J. Yowell, Chi- 
cago 

Report of Membership: Emerson R. Lewis, 
Chicago 

“Restrictions on Use of Real Property,” 
Sedgwick A. Clark, New York 

“Tax Problems Incident to Community and 
Jointly Owned Property,” Walter L. 
Nossaman, Los Angeles 

“The Next Phase in Rent Control,” Edwin 
D. Dupree, Jr., Washington, D. C. 


(Speaker to be an- 


Tuesday, September 23, 10:00 A.M. 


SUMMARY OF REPORTS OF COMMITTEES: 


(Each report will be limited to 5 minutes 
and there will be opportunity for discus- 
sion and questions from the floor after 
each report.) 
Substantive Changes in Real Property Law: 
Ralph F. Aigler, Ann Arbor 
State and Federal Legislation Affecting 
Real Property: W. Carlos Morris, Jr., 
Houston 
Significant Decisions on Real Property 
Law: W. Lewis Roberts, Lexington, Ky. 
Current Literature Relating to Real Prop- 
erty Law: Joseph R. Shaughnessy, 
New York 


Public and Private Housing: Robert Louis 
Hoguet, New York 


Model Probate Code: R. G. Patton, Minne- 
apolis 

Probate Judges: Charles A. Otto, Jr., Eliz- 
abeth, N. J. 

Pension and Profit-Sharing Trusts: 
nard E. Farr, New York 


Prudent-Man Rule for Trust Investments: 
Fred N. Oliver, New York 

Standard Clauses for Wills and Trusts: C. 
Sidney Neuhoff, St. Louis 


State and Federal Taxation: Paul E. Far- 
rier, Chicago ’ 


Ber- 


State Legislation Affecting Trusts and Es- 
tates: James C. Shelor, Atlanta 

Trust and Probate Decisions: Henry B. 
Pflager, St. Louis 

Trust and Probate Literature: 
Cumings, Boston 


Emma M. 


Tuesday, September 23, 2:00 P.M. 


“The Lawyer in Estate Planning,” Stewart 
F. Hancock, Syracuse 

“The Rights of the Spouse and the Creditor 
in Inter Vivos Trusts,” Robert P. Gold- 
man, Cincinnati 

“Improper Handling of Estates and Drafts- 
manship of Wills,’ Carl Weygandt, 
Chief Justice, Supreme Court of Ohio 


STATEWIDE 


42, strategically located banking offices in the State of 
Washington enable customers to utilize fully 
our Trust facilities. 


SEATTLE-FIRST NATIONAL BANK 
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Decisions 


Among these digests of current decisions are included reports by the following 
attorneys, for their respective jurisdictions: 


CALIFORNIA: Walter L. Nossaman—Brady & Nossaman, Los Angeles 
COLORADO: Hubert D. Henry—Attorney & Counselor at Law, Denver 
CONNECTICUT: Allan K. Smith—Day, Berry & Howard, Hartford 

DISTRICT OF COLUMBIA: Harold A. Kertz—Roberts & McInnis, Washington 
MASSACHUSETTS: Guy Newhall—Attorney-at-law, Lynn 

NEW YORK: Joseph Trachtman—Trachtman & Hughes, New York City 

PENN.: E. C. Shapley Highley—Shoyer, Rosenberger, Highley & Burns, Philadelphia 
WISCONSIN: Ralph M. Hoyt—Shea & Hoyt, Milwaukee 


The complete roster of contributing legal editors appears in January and July. 


Digests of cases from ILLINOIS, NEBRASKA, NEW JERSEY, OHIO and TENNESSEE, were 
reported by members of the staff. 


ASSETS — Administration — Heirs Es- 
topped from Disaffirming Unauthorized 
Acts of Executrices 


Nebraska—Supreme Court 
Chestnut v. Master Laboratories, 27 N.W. (2d) 541. 


Two of the three heirs entitled to the 
estate were the executrices. They executed a 
long term lease on some of the estate property 
to a corporation, with an option to buy. About 
a year later the corporation was dissolved and 
the principal- stockholders continued under a 
partnership. Distribution of the estate was 
subsequently made and the executrices were 
discharged. Shortly thereafter, they brought 
suit to recover for damages resulting from a 
fire caused by the lessee’s employees. Subse- 
quently, the heirs sought to set aside the lease. 
Judgment for defendants. 


HELD: Affirmed. By statute the executrices 
have the right to possession of and to receive 
the rents from the real property until the 
estate is settled. A lease for a longer period 
of time than the term of office of the execu- 
trices is voidable by the heirs. While ordinarily 
the acts of a person in his individual capacity 
will not estop his acts in a fiduciary capacity 
and vice versa, an estoppel can result where 
the acts are so closely connected as to make 
it impossible to distinguish the capacity in 
which the party is acting. Having asserted 
the validity of the lease by suing for damages 
under it, the heirs cannot now disaffirm the 
lease. 


AssETs — Protection — Fraudulent Con- 
veyance of Estate Realty Set Aside 


Illinois—Supreme Court 
McCleary v. Lewis, 72 N.E. (2d) 862. 


Pursuant to an order for the sale of as 
much of the land as is necessary to pay debts 
and expenses the administratrix sold all the 


Illinois land of the California decedent. The 
aunt of the administratrix bought the land 
and after the latter’s discharge conveyed it 
to her. The California heir had written several 
times in an attempt to pay the debts so that 
the land would not be sold, but he received 
no response. His petition to set aside the con- 
veyances was upheld. 


HELD: Affirmed. A purchase by an ad- 
ministrator through the intervention of a 
third party, who is but the nominal purchaser, 
is the same as a direct purchase by the ad- 
ministrator. The burden of proving these facts 
is upon the contestant. Fraud is evidenced by 
the sale of more land than was necessary 
and by the manner of the purchase and sale. 


CONFLICT OF LAws — Power of Appoint- 
ment — Rule Against Perpetuities 


New York—Supreme Court, New York County 


Matter of Central Hanover Bank and Trust Co. and 
Henry E. Worcester (Jarvie Trust), N.Y.L.J.—July 
11, 1947—Page 69. 


The deed of trust granted income to A for 
life, then to B for life. The trust was to cease 
if B predeceased A, and in such event the 
principal was payable to A. If B survived A, 
then on the death of B, the principal was to 
pass as B appointed by Will. In default of 
appointment, the principal was on the death 
of B to pass to B’s then next of kin. B sur- 
vived A, and by her Will, probated in Cali- 
fornia where she was then domiciled, appointed 
to C, her husband, who was alive when the 
trust was created, for his life, with remainder 
outright on her husband’s death. C contended 
that the trust was governed by the laws of 
New York and violated the New York rule 
against perpetuities. 

The settlor, who was also a trustee, was 
domiciled in New Jersey when the deed was 
executed. He attended to all his business in 





New York and the deed was prepared by New 
York counsel and executed in New York. The 
co-trustee was also a resident of New Jersey 
but he executed the deed in Massachusetts. 
The corpus of the trust always consisted of 
securities physically located in New York. 
The deed authorized the sale of securities and 
reinvestment in securities whether or not the 
same were legal investments for trustees un- 
der the New York laws. Commissions at the 
rate allowed testamentary trustees by the 
laws of New York were authorized. The deed 
contained no reference to the laws of any 
other state. The trust was always administered 
in New York. 


HELD: The law of New York governs. 
The New York rule against perpetuities (Per- 
sonal Property Law, Section 11) was not vio- 
lated by the exercise of the power of appoint- 
ment. Reading the appointment into the trust 
deed, it is clear that as of the date of the 
execution of the deed it was a certainty that 
the remainders in fee would vest absolutely 
upon the termination of two lives in being; 
the lives of B and C. The life of A was not 
a measuring life. The fact that A was to 
receive income for his life does not necessarily 
make his life a measuring life. The uncertainty 
as to the identity of the persons in whom the 
remainder in fee would vest upon the termin- 
ation of the two lives is immaterial since the 
contingencies which would determine such 
identity had to happen not later than the death 
of the survivor of B and C. 


DISTRIBUTION — Assignment of Interest in 
Estate Prior to Vesting is Enforcible 


Tennessee—Supreme Court 
Hobson v. Hobson, 201 S.W. (2d) 659. 


Testator devised land to his wife for life or 
during widowhood, with remainder to his chil- 
dren then living. One of the children, prior to 
the death of the widow, conveyed his one- 
sixth undivided interest to a trustee for the 
benefit of a creditor who subsequently fore- 
closed and received a deed on the sale of the 
interest. After the widow died, her admin- 
istrator recovered a judgment against this 
child for money owed to the widow. Execution 
having been returned unsatisfied, the admin- 
istrator brought a bill to have the deed de- 
clared a nullity on the ground that the child 
had no interest in the land at the time of 
the conveyance to the trustee. The bill was 
dismissed. 


169 


HELD: Affirmed. The entire interest of a 
bequest to a class, which is subject to increase 
or decrease, vests only in such persons as at 
the time of postponed distribution constitute 
the class. This case falls within the rule. How- 
ever, a conveyance before the grantor has 
acquired title operates as an agreement to 
convey which will be enforced in a court of 
equity on the basis of estoppel. Hence, the 
grantor’s judgment creditor could not succeed 
against the grantee’s successors in title. 


DISTRIBUTION — Reopening of Decree 
Determining Heirship 


Wisconsin—Supreme Court 


Estate of Gunderson, 27 N.W. (2d) 896. 


The estate of the intestate was asisgned by 
final decree in February 1945 pursuant to 
testimony showing his sole heirs to be three 
cousins on his mother’s side. In October 1946 
a petition was filed, alleging that there were 
in North Dakota several cousins on his 
father’s side, and praying that the decree be 
re-opened and amended to show the true heir- 
ship. At the hearing on the petition, the 
petitioner offered no proof as to the existence 
or relationship of the alleged additional heirs, 
and the cousins who had received the estate 
testified that they had no knowledge of any 
such heirs, but the administrator admitted 
that on two occasions the decedent shortly 
before his death. had mentioned that he was 
going to Dakota to visit his cousins. The 
petition was denied. 


HELD: Affirmed. The only ground on which 
a decree determining heirship can be re- 
opened is that a fraud or imposition has been 
committed upon the court. The testimony of 
the local relatives that they knew nothing 
about any Dakota cousins on the opposite side 
of the decedent’s family is entitled to belief, 
and the previous failure to disclose the de- 
cedent’s remark that he was going to Dakota 
to visit his cousins does not amount to a fraud 
or imposition on the court, particularly as he 
did not state who they were or what their 
degree of relationship was. Furthermore, even 
if their were adequate proof of suppression of 
evidence, the petitioner would not be entitled 
to a re-opening of the decree without actually 
establishing the existence of the alleged addi- 
tional heirs, since their existence is an essen- 
tial element of the showing of fraud. 
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GUARDIANSHIP — Necessity of Mental In- 
competency 


Wisconsin—Supreme Court 
In re Mills, 27 N.W. (2d) 375. 


Appeal from an order appointing a guardian 
for a woman eighty years of age, who was 
deaf and in poor health and inexperienced in 
handling property but was not shown to be 
mentally incompetent. 

HELD: Liberty of the person and the right 
to control one’s property are sacred rights 
should not be taken away without most 
urgent reasons. There being no evidence of 
mental incompetency or of any disposition 
toward waste or improvident disposition of 
assets, the appointment of a guardian was 
unauthorized by law. The mere fact that the 
handling of her affairs through a guardian 
would be more convenient for herself and her 
children is not sufficient. 


INVESTMENTS — Purchase of Investment 
Company Shares and Land Trust Cer- 
tificates Upheld 


Ohio—Probate Court, Cuyahoga Co. 
In re Estate of William D. Rees, No. 56,362. 


Exceptions filed to the accountings of The 
Cleveland Trust Company as trustee related, 
inter alia, to the purchase of land trust cer- 
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tificates and investment company stock (pre- 
ferred and common). 

Objections to the former were based on the 
contentions that (1) They did not constitute 
“securities” within the class permitted under 
the will, and (2) their purchase involved self- 
dealing inasmuch as the trustee purchased the 
certificates from itself. 

Objection to the investment company shares 
were based on the allegations that (1) they 
were speculative, (2) their purchase was im- 
prudent in view of the large proportion (71%) 
of the trust’s holdings in stocks, and (3) 
their purchase constituted an unlawful dele- 
gation of investment power. 

HELD: All exceptions overruled. (In view 
of the fact that an appeal is being taken, a 
fuller report of this case is not published at 
this time except to mention that Judge Brewer 
followed the same line of reasoning developed 
in Alec B. Stevenson’s article on “Investment 
Company Shares” in the July issue.) 


LIFE TENANT & REMAINDERMAN — Dis- 
cretion of Trustee Relative to Principal 
and Income 


California—District Court of Appeal 
Estate of Jack, 80 A.C.A. 621, June 26, 1947. 


The will of Vida Jack, who died June 26, 
1943, provided that the fees and commissions 
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of the trustee for ordinary services should be. 


charged against income or principal. Appellant 
Romie C. Jack, a brother of Vida and one of 
five income beneficiaries of a trust established 
under her will, instituted present proceeding 
by filing objections to trustees’ first account, 
objecting to the charging of three items against 
income and contending that they should have 
been charged against principal. The three items 
were (1) interest on estate tax deficiency; (2) 
property taxes which were a lien against the 
decedent’s real property on the first Monday 
in March prior to her death, but had not be- 
come payable at that time; (3) $200 a month 
paid under a contract made in her lifetime by 
Vida and her two sisters, whereby they agreed 
to pay Romie $600 per month for life, the 
contract providing that if the sisters made 
provision in their wills for payments to 
Romie, the amount of such payments would 
be a credit on the obligation to him. Order 
overruling objections affirmed. 


HELD: The payments came within the dis- 
cretion of the trustees and are within the 
terms of the California Principal and Income 
Act of 1941, Section 2, which expressly au- 
thorizes the conferring of discretion on the 
trustee relative to principal and income mat- 
ters. 
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LIFE TENANT & REMAINDERMAN — In- 
vasion of Corpus for Income Beneficiar- 
ies 


California—Supreme Court 
Estate of Van Deusen, 30 A.C. 286 (June 24, 1947). 


Mrs. Van Deusen’s will left residue of her 
estate in trust to pay income to her two daugh- 
ters, remainder after the death of daughters to 
her lineal descendants. Will was made in 1932. 
Mrs. Van Deusen died in 1944. In 1946, residu- 
ary estate having been distributed to Bank of 
America by decrees of ratable and final distri- 
bution in February and September of 1945, 
daughters obtained an order permitting pay- 
ment of $200 per month to each of them out of 
principal on the basis of a showing of necessity 
and admission of oral evidence showing in a 
vague way that Mrs. Van Deusen expected 
the estate would yield that amount of income 
and that she desired the daughters to be taken 
care of. 


HELD: Order reversed. 


1. Assuming but not deciding that the pro- 
bate court has the power under Section 1120 
of the Probate Code (relating to petitions by 
trustees of testamentary trusts for instruc- 
tions) to permit deviation from a trust in or- 
der to carry out the purposes of the testatrix 
in view of changed conditions, such an order 
cannot be granted without the consent of all 


| 


PITTSBURGH'S 
OLDEST TRUST 
COMPANY 


ESTABLISHED 1867 


PEOPLES FIRST NATIONAL 
BANK & TRUST COMPANY 


oO 


(een Tl ll 


Member 
Federal Deposit 


\m 


a 


Insurance Corporation 


Min 


, 








172 


parties in interest where contrary to the ex- 
press provisions of the decree of distribution, 
which limited the beneficiaries to income. The 
court said there would be no stability in a 
testamentary trust if the court could increase 
the payments thereunder without the consent 
of all beneficiaries merely because the income 
was not what it was when the will was exe- 
euted and because at one time or another the 
testatrix had expressed the desire to provide 
adequately for the beneficiaries. 

2. The probate court’s order was further 
held void because granted upon a new trial of 
the beneficiaries’ petition for instructions af- 
ter another judge of the same court had re- 
fused to grant relief. Section 1231 of the Pro- 
bate Code, listing the cases in which the court 
may grant a new trial, does not include peti- 
tions of this kind. 

Note: In a note to the abstract of the deci- 
sion of the District Court of Appeal (84 
Trusts & Estates 357) the opinion was ex- 
pressed that the District Court of Appeal’s de- 
cision seemed “plainly erroneous on several 
grounds.” It is believed that the Supreme 
Court’s opinion removes the major uncertain- 
ties which would have resulted had the former 
decision been permitted to stand as an appar- 


ent authority. 


PERPETUITIES — Direction to Maintain 
Home as Burial Place Invalid 


Connecticut—Supreme Court, Hartford County 
Alexander v. House, June Term, 1947. 


Testatrix directed her executors to rent the 
first floor of her dwelling house “to any mem- 
ber of the Socialist Labor Party, provided that 
said member shall be found by (my) executors 
a fit and proper person and one who will be 
able to pay the rental of saide place;” to 
cremate her body and place the ashes with 
the ashes of her daughter in a room on the 
second floor of her dwelling house and to 
maintain the house. The question presented 
to the court was whether these provisions 
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violated the rules against restraints on alien- 
ation. 

HELD: The will is invalid and all of the 
property passes under the laws relating to the 
disposition of intestate property. While a 
trust for chairtable uses is not within the 
rules against perpetuities and restraints on 
alienation, and by statute a bequest for the 
care and maintenance of a cemetery lot is 
valid, a direction to maintain the dwelling 
house of the testatrix as a place where the 
ashes of herself and daughter could be kept, 
does not come within the scope of the statute. 
The trust for the perpetual maintenance of 
the home therefore constitutes an invalid 
restraint on alienation. 


The provision to rent part of the house 
to a member of the Socialist Labor Party does 
not constitute a charitable purpose and does 
not prevent the devise from being invalid as 
a violation of the rules on restraint against 
alienation. The reason for this is that the 
executors are required to rent the property 
and, therefore, they must charge a reasonable 
rental. The Socialist Labor Party is not the 
beneficiary, but is merely referred to for the 
purpose of designating the class from which 
the executors must select a tenant. 


PowERsS — Limitations — Court Will Not 
Interfere with Exercise of Discretion 


Massachusetts—Supreme Judicial Court 
Sylvester v. Newton, 1947 A.S. 713—June 6, 1946. 


By his will X authorized his executor to sell 
the farm to any of his nephews and nieces, if 
they desired to purchase it at a reasonable 
price, to the one making the best offer, even 
though an outsider might pay a higher price. 
The petitioner offered fourteen thousand dol- 
lars and another nephew, D, twenty thousand 
dollars, and the executor signed a contract to 
sell to D. At that time D intended to sell the 
property to an outsider, and at the date of the 
hearing had signed an agreement of sale. Pe- 
titioner sought instructions as to his right to 
purchase X’s farm. The executor testified that 
he would have sold to D even if he had known 
of the intended sale, as the difference in the 
offers was so great that he would not have con- 
sidered the petitioner’s a reasonable offer. 

HELD: The executor was justified in his 
conduct. The will gave him very broad discre- 
tionary powers, and the authority to sell to 
one of the nephews was directed to his uncon- 
trolled discretion. The executor was to have 
sole discretion, and it is the rule that the court 
cannot substitute its judgment for that of a 
fiduciary within the limits of his discretionary 
owers, so long as they are being fairly, reas- 
onably and honestly exercised. The fact that 
the executor had previously told the petitioner 
that he hoped the petitioner would buy the 
farm and that he considered his offer a reason- 
able one was immaterial. 
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REAL PROPERTY — Foreclosure Permitted 
Though Deficiency Judgment Barred 


Colorado—Supreme Court 
Brothe v. Zaiss, June 9, 1947. 


Decedent’s sister brought suit in the dis- 
trict court against decedent’s widow, person- 
ally and as administratrix, on a $6000 note 
of decedent and to foreclose a mortgage given 
as security. Administratrix claimed there was 
no consideration for the note and that it was 
an invalid testamentary disposition. She also 
counter-claimed asking for an accounting of 
certain sums of the’ decedent in the hands of 
the plaintiff. The trial court gave plaintiff 
judgment on the note for foreclosure, and for 
other things. 


HELD: Reversed in part. Foreclosure of the 
mortgage is permitted, as the trial court found 
the mortgage valid on the evidence presented. 
Judgment on the note is vacated because of 
failure to comply with the statute forbidding 
deficiency judgment on a note unless claim 
is filed in the estate within the statutory 
period, which was not done here. Plaintiff is 
required to credit on the note certain sums of 
money which were paid over to plaintiff during 
decedent’s lifetime, but without any evidence 
they were intended to be a gift. Determination 
of validity of an antenuptial agreement between 
decedent and defendant is the exclusive right 
of the probate court. A certain trust agreement 
of the decedent conveying certain property to 
trustee to take effect one minute before his 
death was invalid. 


SPENDTHRIFT TRUSTS — Effect of Discre- 
tionary Provisions — Rights of Bene- 
ficiary’s Creditors 


California—District Court of Appeal 
Estate of Canfield, 80 A.C.A. 501, June 18, 1947. 


The trust provided for paying $1200 per 
year to decedent’s son, Charles O. Canfield, 
without power of assignment, and for paying 
out of any additional income such sums as 
the trustees might deem proper for the sup- 
port of Charles O. Canfield’s children, Orville 
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and Laura (Orville died prior to the former 
adjudication). Any balance of income could 
be paid to Charles O. Canfield, in the trustee’s 
discretion, if the trustee deemed him worthy 
of being trusted with the expenditure. 


In a prior case it had been held that cred- 
itors of Canfield could reach any surplus in- 
come over what was necessary to support 
Canfield according to his station in life, which 
was determined by the Superior Court to be 
$14,500 per year. The trustee paid the entire 
surplus income over $14,500 a year to de- 
cedent’s granddaughter, Laura. The divorced 
wife of Charles O. Canfield, having a large 
alimony judgment against him, objected to 
this allocation, which objections were over- 
ruled by the Superior Court. 


HELD: Affirmed. The discretion given the 
trustee to allocate income attaches to the of- 
fice rather than the person of the trustee, and 
passed to the successor trustee. The absolute 
discretion conferred was sufficient to authorize 
the allocation herein complained of and was 
not an abuse of discretion, there being no bad 
faith or proof that the trustee had gone 
beyond the bounds of reasonable judgment. 
The court should not substitute its judgment 
of that of the agency chosen by the trustor. 


TAXATION — Estate & Inheritance — Di- 
rection to Prevent Apportionment of Es- 
tate Taxes Must Be Clear 


New York—Appellate Division 


Estate of Ogden L. Mills, N.Y.L.J., June 28, Front 
Page. 


Two trusts had been established during tes- 
tator’s life and by his will another was set up. 
He provided that all death taxes “upon my es- 
tate or any part thereof, or the transfer there- 
of or any right of succession thereto, be paid 
out of my general estate”. Decedent Estate 
Law section 124 provides for the apportion- 
ment of all death taxes on property included 
in the estate unless there is a direction to the 
contrary. The lower court construed the will 
to mean that only the true testamentary es- 
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tate was meant by the testator and that the in- 
ter vivos trusts must bear their part of the tax. 


HELD: Affirmed. The direction against ap- 
portionment must be clear. Throughout the 
will the testator spoke of his “estate” and each 
time he meant the testamentary estate and 
the tax upon it and not the artificial tax im- 
posed upon property which he thought he had 
fully parted with prior to his death. The tes- 
tator, a lawyer connected with the Treasury 
Department, died prior to the Hallock case and 
his will should be construed in light of the law 
at that time. 


WILLs — Construction — Acceleration of 
Remainder 


Pennsylvania—Supreme Court 
March Estate, 357 Pa. 216. 


Will gave residuary estate to trustee to use 
income and principal for minor son’s main- 
tenance and education and to pay the balance 
of principal and income to son at age 21 or 
subsequently if he was not then capable of 
managing his estate. If the son should “die 
while any of said trust fund... is still in the 
hands of the Trustee” it should be paid to 
designated remaindermen. The son died before 
‘testator and consequently the trust fund never 
came into being. Testator’s next of kin con- 
tended that the event which was to make oper- 
ative the gift over to the remaindermen never 
occurred and therefore there was an in- 
testacy. The lower court ruled that the death 
of the son merely accelerated the remainder 
interests and awarded the residue to the re- 
maindermen named in the will. The next of 
kin appealed. 


HELD: Affirmed. The Court could find no 
indication in the testamentary scheme that 
testator intended the gift to the remaindermen 
to be operative only in the limited circum- 
stance of the son’s death during the admin- 
istration of the trust. The survival of the son 
was the normal expectancy and concern of the 
testator and the will deals with the son’s 
interest in that fashion. The provision for 
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payment to the remaindermen was purely di- 
rectory and not a condition of contingency. 
Words or phrases will be rejected if they 
defeat the overall testamentary scheme. By 
implication from the whole will the predecease 
of the son was provided for, although not 
specifically mentioned. 


WILLs — Construction — Avoiding Intes- 
tacy of Remainder 


New Jersey—Court of Chancery 


Salem National Bank & Trust Co. v. Harkins, 53 A. 
(2d) 373. 


All of testator’s property was placed in 
trust for his brother. If the brother died 
$6,000 was to be set aside to pay the income 
successively to a sister-in-law, another brother 
and a sister. All the rest of the estate left 
at the death of the sister was to be divided 
among certain persons. The first brother and 
the sister-in-law having died, a dispute arose 
as to the disposition of the remainder. Some 
claim the amount over $6,000 as intestate prop- 
erty since there was no disposition of the re- 
mainder existing at his death. Others claim 
the remainder should be distributed immedi- 
ately to those who take at the termination of 
the trust. 


HELD: For the remaindermen named. The 
court must construe the will so that it will 
pass all that the testator possessed. It was 
clearly the testator’s intent to provide for his 
brothers and sisters primarily. By the position 
and use of words in the residuary clause, it 
cannot be interpreted other than as a general 
clause. If the testator had wanted to limit it 
to the trust fund he could have done so. 


WILLS — Probate — Evidence of Testa- 
mentary Capacity 


U. S. Court of Appeals—District of Columbia 


Obold v. Obold, Appellees. Case No. 9403, July 14, 
1947. 


William X. Obold left an estate of approxi- 
mately $20,000. At his death he was a widower 
with three grown sons, and by his will gave 
substantially his entire estate to the Roman 
Catholic Archbishop of the Diocese of Balti- 
more, to be used to build a church in a part of 
Maryland in which he had formerly lived. Ap- 
pellants, who are his three sons, contested the 
will on the principal grounds that their father 
was at the time of its execution mentally in- 
competent to make a will, and that the will 
offered for probate was not executed and at- 
tested as required by law. The jury found 
against the caveators in both respects, and the 
will was admitted to probate. 


HELD: Affirmed. A careful examination of 
the record evidences that the jury correctly 
found that the testator was of sound mind and 
memory and that his will, as executed by him, 





represented clearly and distinctly his wishes 
with relation to the disposition of his estate. 


The lower Court did not err in admitting in 
evidence the opinion testimony of three regis- 
tered nurses who attended testator during his 
last illness, as the admissibility of the evidence 
of lay witnesses to the mental capacity of a 
testator is a matter in the sound discretion of 
a trial Court. Neither did the lower Court err 
in admitting in evidence the opinion testimony 
of one of the subscribing witnesses to the will 
as, generally, a witness to the will may testify 
as to his or her impression of the mental ca- 
pacity of the testator. 


An expert in a particular field may give an 
opinion in evidence, but the jury is not bound 
by the expert’s opinion and expert opinions 
are controlling only insofar as found to be 
reasonable, and their weight is for the trier 
of the facts to determine. 


WILLs — Probate — Testamentary Capac- 
ity — Issue of d.v.n. 


Pennsylvania—Supreme Court 
Sturgeon Estate, 347 Pa. 75, May 26, 1947. 


Testatrix, a spinster of advanced age, gave 
her residence and its contents to a nephew 
and his wife, and the residue in trust for the 
benefit of two nephews (children of her only 
living brother), their spouses and their chil- 
dren. She did not provide for her brother, 
who was 92, or for other nephews and grand- 
nephews. The will was prepared in accordance 
with her instructions, by a lawyer who had 
known testatrix for fifty years. Testatrix was 
suffering from infirmities of age, but was able 
to conduct the details and affairs of her sub- 
stantial property. Her attending physician, the 
attorney, and the subscribing witnesses testi- 
fied in support of her competency. To the con- 
trary was the testimony of a nephew who was 
a doctor, and who was not mentioned in the 
will; another nephew, who was mentioned in 
the will; and two doctors who had not seen 
the testatrix at or near the date of the will. 
There were also other lay witnesses, such as 
bank clerks and distant relatives, who testified 
against testamentary capacity. The lower 
Court decided that the evidence did not show 
that a substantial dispute existed and refused 
an issue d.v.n. 


HELD: Affirmed. There was merely a con- 
flict of testimony, and any verdict of a jury 
against the validity of the will would have to 
be set aside as contrary to the weight of the 
evidence. A decedent possesses testamentary 
capacity if he has an intelligent knowledge 
regarding those who are the natural objects 
of his bounty, of what his estate consists, and 
what he desires done with it, even though 
his memory has been impaired by age or dis- 
ease. Less capacity is needed to make a valid 
will than is sufficient in most cases to transact 
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ordinary business. After proof of execution 
by two witnesses, the burden of proof as to 
incapacity is on contestant. The testimony of 
medical experts without direct knowledge of 
the facts is of little weight as against the 
direct evidence of disinterested witnesses. 
Opinion evidence as to incapacity is of no 
great force in the face of intelligent disposi- 
tion by the Will. 
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